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The divergence of ',pinion in this case between the Court of
Appeal of the Queen's Bench Division and the Crurt of Appeal

j~! arose in a misconception, on~ the part of the former, as to the
mode of proof. The Court of Appeal of the Queen's Bench
Division hcld that the burden of proof was on the part of the
defendants to establish probable and reasonable cause, since the
facts necessary for such proof would lie peculiarly within their
knowledge. That if it rested with the plaintiff, lie would be called
upon to prove a negative. liefore this it was coatended by many
that iwhen the plaintiff had proved the prosecution and that it had
termiriated.favourablv to himself, the burden was shifted upon the
defendant, and consequently the plaintiff would be entitled to
recover, uniess the def'endant could shew reasonable and probable
cause for having prosecuted.

The resuit z)f this decision establishes the principle, that in
actions of mnalicious prosecution the burdtcn of procf throughout
rests upon the plaintiff, as w-cil to shewv want of reasonable and
probable cause, as to prove malice, -ilthough the knowlrdge of its
existence iLes pec..liariy within the knowledge of the defendant.

* Further, this case demonstratcs how small a part the fact that
defendants took the opinion of counlsel Ldore prcsecuting played
in it., altimate decision. It would seem, how.»ver, to foilou, as a
legitimate inference, that taking the opinion of counsel as a pre-
cautionarv mneas ure may- have been a miaterial factor in ieading

* t'ýe jur to (mnd as thcy did.
It is otnly ihen the prasecutor azts bona fide uipon the le-al

advice or opinion of counsel on facts apparently credible and fully
disclosed to his counsel, and wvith a mind free frum) the taînt of
malice, his defence can be said to be assured. While the onus of
proving malice tests upon the plaintiff, the jury may infer it from
the want of reasonable or probable cause. X'et they arc not bounc!
50 to do. On the other hand, however, the -.wayt of reasonable or
probable cause cannot be inferred from proof (, malice.

In Aex v. Siewart, 6 Nl.l.R, p. 264 0ý889), Clhief justice

î Taylor is thus reported.- «The ]aw certain]), seems to be now
settled, that if a party lays aIl the facts of his case fairly before
counsel, and acts bona fidc upon the opinion given by that
connsel, he is noL liable to an action."

Iii S. Ie.'is v. S/zOU/t, 25 O.A.C., p. iý3i (1898), the court beld
that notwithstanding the prosec,"tion w~as instituted on the advice


