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Where, however, it clearly appears that the
testator intended his heirs or next of kin at the
death of the tenant, or legatee for life, such in-
tent will prevail.  Horne v. Coleman, 19 Eng.
Law & Bq. 19; Birden v. Hewlett, 2 Mylne &
Keen, 90; Jones v. Colbeck, 8 Vesey, 272 ; Suy
v. Creed, § Hare, 580; Sears v. Russell, 8 Gray,
86; Minter v. Wraith, 36 Eng. Ch. (13 Lim.)
52. Dut where a testator gives property to a
tenant for life, and after the death of the tenant
for life, to his next of kin, and there is nothing
in the eontext to qualify, or in the circumstances
of the case to exclude the natural meaning of
the testntor’s words, the next of kin living at his
death will take; and if the tenant for life be
such next of kip, either solely, or jointly with
other persong, he will not on that account only
be excluded. Say v. Creed, 26 Fng. Ch 580;
Eimsley v. Young, 2 M, & K. 82; Jenkins v.
Gower, 2 Coll. 587. Nor will the use of the
word then, a8 introductory to the bequest or de-
vise over after the death of the tenant or legatee
for life, prevent the general rule from applying
ualess it is so used as to elearly indicate that
the pext of kin or heirs living at the death of
the tenant for life are intended by the testator.
Hollowny v. Holloway; Ware v. Rowland, 2
Phillips, 630; Wharton v. Barker, 4 K. & John-
son, 483. We gee pothing in this will, or in the
circumstances of the ease, which qualifies the
nataral meaniag of the words, and which clearly
shows that the testator intended to limit the es-
tate to those who should be his right heirs at the
death of his son William. Certainly the use of
the word then, as introductory to the limitation,
does not indicate any such intention. The limi-
tation is in these words: And for want of such
child or children, or lawful issue, then in trust
for the use and behoof of my rizht heirs forever,
Obviously the word then is not used ta this clause
28 an adverb of time, but as a conjupction signi-
fying, in that case, in that event, or contingency,
If this be the meaning, there is nothing to pre-
vent the generval rule from applying, and the
words miust be construed as referiing to the heirs
of the testator at the time of his death. DBut
the appellants rely upon the rule laid down by
Redfield in bis treatise on Wills, page 393, He
says: The devise or bequest of property to the
testator’s heirs at law means those who were
such at the time of his decease, unless a con-
trary intent is obvious. DBut where there ave

" intervening estates, and the remainder is con-
tingent, it will be construed as having reference
to those who shall sustain the relation of heirs
at the time the estate vests in possession. And
in supportof this doctrine he cites £ich v. Walers,
22 Pick. 583 ; Sears v. Russell, 8 G:ay, 85;
Abbott v. Bond, 4 Alien, 466; and Absboit v.
Bradsireet, 3 1d. 587. Two of these cases, Rich
v. Waters, and 4bbott v. Bond. have vo direct
bearing on the subject. And the first is virtually
overruled in Abbott v. Bradsireet. But the gen-
eral rule is recoguised in Sears v Ruseell, and
strictly followed in Abboft v. Bradstreef, and
ueither of them suggest any such modification
of the rule as that stated by Mr. Redfield.

In the latter ease it was decided that a bequest
of the remaiuder, after a life estate to the heirs
at law of the testator, will be construed as refer~
ring to those who were such at the time of his

decease, unless a different intent is plainly ma-
nifested ; and such intent is'not to be inferred
from the fact that thoge to whom tais Hfe estate
is given are among his heirs at law, or that a
bequest is given to another heir at law +¢in full
of any share she may be entitled to out of my
estate.”  This conclusion is reached after an
elaborate examination of the authorities, and
there is nothing in the facts of the case, or in
the opinion of the coart, which lends any coun-
tenance or sanction to the dictum of the able
and learned author. If then, as we have en-
deavored to show, the goneral rule of construe-
tion must prevail in this case, it follows that the
testator’s heirs at his death, and not his heirs at
the death of the tenant for life, are entitled to
the remainder.

This conclusion, though reached by a different
process, is in substaniisl harmony with the de-
cigions of this court, in Etter’s Estate, 11 Harris,
381, and Reihls’s Appeal, 4 P. F. Swmith, 97;
in both of which thers was a limitation ever to
the testator’s heirs on the death of the tenant
for life without leaving enildren, or issue sur-
viving. o the former, it was held thas the re-
mainder vested in thoe heirs immediately on the
death of the testator, and that the tenant for life
was excluded by the express words of the wiil
—my surviviug heirs hereinafter named ;”’ in
the latter, that the testator’s heirs, who were
living at his death, including the tenant for life,
took the remainder under the limitation as as
executory devisee. But whether the limitation
over to the testator’s heirs, in the event of the
death of the tenant for life without children
living, is regavded as an executory devise, or a
contingent remainder, will not affect or vary the
rule of construction, as it respects the heirg
euntitled to take. The limitation to the heirs
must be construed to menn those who are such
ta the testator’s death, nnless a different intent
clearly appears. Whether, therefore, the re-
muinder be regarded as contingent or vested,
the heirs of the testator, who were living at his
death, are entitled to it under the limitation.

The appeal is dismissed, and the decree of the
Orphang’ Court is affirmed, at the cost of the
appeilant.
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Harx v. Ruron.
(From the Legal Garette.)

1. A contract not to carry on a particular business in a
particular place is in restralut of trade, and although
valid if made, its existence must be provea by clear and
satisfactory evidence, and will not be inferred from the
fact of the sale of the good will of a business.

2. After miking such a sale, however, good faith requires
that the vendor shall not hold himself out as continuing
his former business, and he will be restrained from so
doing.

Appeal from the decree of the Court of Com-
mon Pleas of Philadelphia County.

Opinion by Wirtiams, J., Jaly 6th, 1869.

We have no doubt of the validity of such a
eontract as is alleged in the bill, if founded on
a sufficient ¢ nsideration; or of the power of the
court to restraiu its breach by injunction. Our
doubt in this case arises from the insufficiency



