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cemplied June 6, 1864. He subsequently died
and upon the s' ttlemeut of the adîiniistrator's
accout. Mr. Twibill claimed. -for use and ocu-
pation of the premnises frotu the date of the
sheriff's- sala. Outober 5th. 1863, te the day of
the removal, June 6.h, 1864 " The nuditor dis-
alloweil the denïand. the claircant excepted. aud
the sole question, tberefore, for our corîsidera.
tion is whteth, r a sberiff's vendee, who notifies
the tenaînt to quit, con thereafrer dlaitn for the
occupation of tie land np to the date of the re-
mao va ?

Ot dinirily it would seern te be strango tîtat a
mon should bc permiitted to occupy land adnîitted
te bo the property of aniother witbotit rnaking tho
owner sonie compensation. Lt would also appear
to ho rem rkahte if the oener of lanid could not
-as ean many otht-r parties-waive the tort and
sue in assunîpsit. It inut he conceded that Mr.
Twihill could have maintained ejectment and re-
covered mesue profits. And if so, wby should
he net be permitted to abandon the fiction of
foce, and sue upon the inmplication te paly for
,wbat was taken, wbich would prevail against
him who .îpoiled the freebold of a load of cool or
a bnsbel of applos ? Lt is familiar law, that the
tort may ha waived and assumpsît brought for
the value of goods obtained by fraud. Hill v.
Perroli. 3 Taunt, 273; Edwards Y. Newman, 1
B & C. 418 ; 2 D & R. 5G8. For gouda terti-
ous81y taken, Brewer v. Sparrow, 7 B & C. 310.
For toits improperly exacted, IWalerhouse v. Keen,
4 B. & C. 211. For moneys obtaiued by deten-
lCon of deeds, Prait v. Vizard, 5 Barn. & Ad
808. For moucys obtaiuad hy fraud or duress,

llter's Niai Prins, 132. And by illegal, seizuya
aud distress, see cases cited 1 Stepheus' Niai
Prius, 843.

The difficnlty cf apptyiug these principtes to
the action for use andi occupation is that tItis
rernedy seenîs te bave been uîîknoîvn te the coin-
mou law. Assutpsit for use and occupation is
tbe cresture cf the statute, 2 Geo. Il. c. 19, sec.
14, by wbich it is enacted that lit shaîl and
may be lawful te suid for tbe landlord,' where
the agreement is not by deed, te recover a rea-
8onhibe satisfaction for the lands * * held * *
by the defendhant in an action on the case for use
and occupation,"

As the set cf Partismeut spgýaks of "asgree-
tment not hy deed,'' it bas beeti beld that assignees
of a haukrupt tenant, enteriug upon thetr owni
motion, were net hiable for the balance cf the
3rear's rent. Nanis/t v. Tatlocc, 2 H. B.' 320,
Other. cases te the sanie effect are cited by
Gibson, C. J., lu Hockey v. Robinson, 2 Joues,
172.

Front these authorities it would seetn te ho
very clear that the statote only gives the remady
wbere tbere la an agreement But tbis agree-
meut need net be expresa-it may be impiied.
ibus use sud occupation lies where the tenant
holds over. 3 Stephens' N. P. 2718. And we
are totd that to support the action tbe plaintiff
ust prove,

Iat. Au occupation by tbe defendant.

2rid. Tbat sncb occupation was by permuission;
Ibid, 2718 ; aud tbat Ilthe action enly lies wbere
there is an actual contract. aither express or
iïiqidVled.>

As te this implication of conîtract NMe Stephens
further tells us that -The tenus of te statut e
mny seati lu strictuess only te include the cases
lu whicb the reltion ef islord and tenant
exista But tlîe Courts bave given a wiIe and
libersi construction te it ; and it now appears te
ha settled that wherever tone party eccupies hy
the permission ýf another, aithengh ne agee-
meut for sncb, occupatioun waa lu contemplation
betweeti tîte parties. the fact of the eue lîaving
occupied hy the uulhrtca of thie other is ,îtilr-
dient to raise au imoplied assumpsit hy the other
to psy for his occupa-tion." Ibid 2721.

la the case before us the sheu iffs veudea cotd
have brouglit bis ejectai oit thea day after hae
received bais deed. lIe peu mitted tbe tenatnt te
occupy the prenîlses for three motîths. 'his, lu
the lauguage of the authority quoted, ralseil an
implied assumupsit by the tenant te psy for the
occupation ; aud the exception is therefora sus-
tainod, uniess there la something te he founid ln
the Peunsylvania cases to wbicb we bave been
referred requiing us te vale otherwuse.

Lu Pois v. Lcocher, 1 Yeates 576, it ws saim-
ply held that a 'lcontract, express or itnptied,
must ha proved." The Court intiîauîtes that
proot cf cemiug into possession by permission of
the plaintiff wontd ruise the implication.

Bank v. Ege, 9 Watts, 436, la alse relied ou
as decisîve againat the dlaim. The plaintiff
there, after giving the iluice moulus' notice,
(sud thus disaffirmnig the le9sa.,) clmimed rent
under aie lesse. Tue Supreme Court simply
decided, that as the landierd bad repudlistad the
agreement, hae ceuld daimi othing under it. Su,
tee, iii Hesp/îill v. Tevis, 4 W. & S. 535, the
sheriff's vendes gave tbe notice te quit, and yet
ctaimed reut under the lease wbich ha bcd thus
formally disathirmed. 1 say under the lease, for,
altbough the reporter states tiiat il wsts Il as-
sumpait for use aud occupation," the Court put
the case, lu their opinion, uapon the distinction
betweei -inch an action -whicb tbey decided
couId be hronght-and a suait upon the laso,
wivbi they declared coutld Det ha mainitairied.
,ludge Sergeant, referring te Bank v. BE,
(already cited,) sud to the notice given by iNr.
'fevis. says

'rThe lie thus broken could net he kuit
tegether again by the defendatit's remainir.g ni
posseSsion, or arîy sot shor t of a unutual. contrsct
hetween the parties for a new lesse. The do-
feudan t's net surrendaring the possession (if sncb
were the case), did net bave that affect. bowever
it tnight operate as te the dlaim. for use sud
occupation fouuded on possession XVe think
the lase W55 at au end by the notice. sud tant
the purchaser could net afterwards sustain an
action) feunded upon the contraut te reco ver rent,
If tbe dafeudants are liable at ail it e;tu ouly ha
for use aud occupation, or on soe other ground
than the conitract

Mlackeut v. Robinson, 1 Jones, 17t0, simpiy do-
cided that an owaner could not maintain an action
ou a les to whicb ha was not a party. Chief
justice Giba un admits, that use sud occupation
will lie where the deferidaut bas beld hy tlue
plaintiffs permission.

It usili liums he seeu, that ne oneocf the cases
relied i'i by the accauntaut, is ah alt conctusion
agtiot titis dlaim. Oi tae contrary, tbey ail
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