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effect and set it aside on t hat ground. The 
full court dissented from this limling of fact, 
and varied the judgment by directing that the 
trustees should re-cunvi-y the property to 11. 
on the ground that 1'. had failed to perform 
the conditions lie hud agreed to by the deed. 
Held, allirming the Supreme Court (It. (J.), 
that the conditions to lie performed by 1‘. were 
conditions precedent to his right to a convey
ance of the property ; that by failure to per 
form them the trust in his favour lapsed, and 
It., the grantor, bi'ing tin- only person to be 
beuetited by the trust, could revoke it at any 
time and ilomuud a re-conveyance of the pro
perty. Foirier v. limit, xx., 1)7.

12. Trusta—Will—Hxceutors and trustees— 
Breach oI trust Presumption - - t'unsh active 
notice-inquiry—Liability of ussiynet.] After 
all the debts of an estate are paid, and after 
tlte lapse of years from the testator's death, 
there is a sutlicieut presumption that one of 
the several executors and trustees dealing with 
assets is so dealing qua trustee and not as ex
ecutor, to shift the burden of proof. l-Hcart 
v. (Jordon (13 Ur. 40) discussed.— XV. ami 
were executors and trustees of an estate, under 
a will. XX.. without the concurrence of C.» 
lent money of the estate on mortgage, and , 
afterwards assigned the mortgages which were ! 
executed in favour of himself, described as j 
"trustee of the estate and elïects of" (the ' 
testator). In the assignment of the mort- ; 
«ages he was described in the same way.. XX’. 
was afterwards removed from the trusteeship | 
and an action was brought by the new trustees 
against the assignees of the mortgages to re 
voter the proceeds of the same. Ildd, revers
ing the judgment of the Court of Appeal 
(1!) Out. App. It. 447), that in taking and 
assigning said mortgages XX'. acted as a 
trustee and not as an executor; that lie 
was guilty of a breach of trust in taking | 
atul assigning them in his own name; that his 
being described on the face of the instruments 
as a trustee was constructive notice to the 
assignees of the trusts, which put them on in
quiry; and that the assignees wen- not re- | 
lieved as persons rightfully and innocently 
dealing with trustees, inasmuch as the breach 
of trust consisted in the dealing with the 
securities themselves and not in the use made ! 
of the proceeds, ('urnming v. Landed Hanking \ 
uud Loan Co., xxii., 24U.

13. Trustee — Administrator of estate—He- , 
— lease to, by nea t of kin—Rescission of n it use 

liiifil J Laches.]—The appeal was from a decision i
of the Supreme Court of Nova Scotia, rovers- | 
itig the judgment at the trial for the defend- i 
nais. B. M. died in 1871. and his brother and j 
partner, II. M., obtained from his widow and 
ids father, as next of kin. a release of their i 
respective interests in all real and personal | 
property of the deceased. In getting this re . 
lease lie represented that the estate would be 
sacrificed if sold at auction, and the most 1 
«•ould be made of it by letting him have full 
control of the property, lie then took out j 
letters of administration to K. M.'s «‘state, but j 
took no further proceedings in the Probate 
fount, ami managed the property ns his own ! 
until he died in 1888. During that time he ; 
wrote several letters to the widow of Iv M., I 
in most of which he stated that he was dealing 
with the property for her benefit, ami would 1 
**0 that she lost nothing by giving him con- 1 
•fol -if it. After his death the widow brought. [ 
mi action against his executors, asking for an 
account of the partnership between Iter bus- |

band and 11. .XL, and of his dealings with the 
property since her husband's death and pny- 
meni of her share; she also asked to have the 
release set aside. The defendants relied on 
the release as valid, and also pleaded that 
plaintiff by delay in pressing her claims was 
precluded from maintaining her action. The 
Supreme Court of Canada held, Uwynn«‘. .1 , 
dissenting, that the release should be set aside : 
that it was given in ignorance of the stair of 
tla- partnership business and K. M.'s affairs, 
and the plaintiff was dominated In the 
stronger will of II. .XL; that the latter ha«l 
divested himself of his legal title by admitting 
in his letters a liability to the plaintiff, ami 
must be treated as a trustee; that as a trustee 
lapse of time would not bar plaintiff from pro
ceeding against him for breach of trust ; anil 
that the delay in pressing plaintiff's claim was 
due to 11. M. himself, who postponed from 
lime to time the giving of a statement of the 
business when demanded by the plaintiff. The 
appeal Was dismissed with costs. Mack v. 
Maek, xxiii., 14U.

14. lUeeutors and hush is - Account»— 
./itrisdietion of Probate fouit lies judicata— 
Misconduct Judicial disert lion Misconduct

Threats of disclosures Removal of 
trustee.] A court of probate has no jurisdic
tion over accounts of trustees under a will, 
ami the passing of accounts containing items 
relating to the duties of both executors and 
trustees is not, so far as the latter are con
cerned, binding on any other court, ami a 
court of «Minify, in a sun to remove the execu
tors and trustees, may investigate such ac
counts again and disallow « barges of the trus
tees which were passed by the Probate Court.—■ 
Tin» Supreme Court of I'nnndn. on appeal from 
th«> judgment of the Supreme Court of New 
Brunswick. which decided that the said charges 
were properly disallowed, will not reconsider 
the items so dealt with, two courts having pre
viously exercised a judicial discretion as io tin* 
amounts and no question of principle being in
volved. A letter written by a trustee under n 
will to the cestui hasts threatening in 
ease proceedings are taken against him to 
make disclosures as to malpractices by the tvs 
tutor, which might result in heavy penalties 
being exacted from the estate, is such an im
proper act as to call for his immediate re
moval from the trusteeship. Grant v. Mac- 
luren, xxiii., 310.

13. Trust under trill Infancy—Disclaimer 
—Possession of land—Statute of Limitations.] 
—A son of the testator and one of the execu
tors and trustees named in the will was n 
minor when his father died, and after coming 
of age he never applied for probate, though lie 
knew of the will and did not disclaim. XX’itli 
the consent of the acting trustee he went into 
possession of a farm belonging to the estate 
and remained in possession over twenty years, 
and until the period of distribution under the 
clause above set out arrived, ana then claimed 
to have a title under the Statute of Limita
tions. Held, allirming the decision of the Court 
of Appeal (18 Ont. App. It. 23. sub nom. 
Wright v. Hell), that as he held under an ex
press trust by the terms of the will the rights 
of the other devisees could not he barred by 
the statute. Iloughton v. Bell, xxiii., 498.

1(1. Joint stock rompait y — Shares paid for 
by transfer of property—Adequacy of consid
eration — Secret profits — Fully paid-up 
shares — Promoter selling property to com
pany — Fiduciary relation — Winding-up —


