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the aasignment of this eontract, would take it subj oct to ail equîties
as between you and Mr. Mountain, beCausle Under that agreement
I stili consider and told you that you would in no way commît
or obligate yourself as between them to the prejudice of any defence
you niight have upon the saine as between you and Mr. Mountain."1

Mr. Ifogler was one of lus Majesty's counsel learned in the law,
a.nd must bo taken to have usod the word "equities" ini its ordinary
legal sense. Tho context itself precluded other meaning. The
conclusion that what Mr. Ilegler ini 1918 thouglit lie said to the
defendant ini 1913 was to be believed as against what lie wrote in
1916, could not bc accepted.

The proper inference had not been. çl~rawn from this letter, and
iglt now be drawn by this Court: Russell v. Lefrançois (1883),

9 Cari. S.C.R. 335; Camneron v. Bickford (1884), il A.R. 52;
Fleuty, v. Orr (1907), 13 0.L.R. 59.

Tho def endazit's covenant having been procured by Mr. Hegler
on the represoritations 8tated in the lettor of the lat May, the defence
open~ to the defendant as against Mountain, on whose behaif a
mnaterial inisrepresentation had been found to have been made,
were open te the defendant as against the plaintiffs. The defend-
ant was entitled to invoke against the plaintiffs ail the equities
hie could have in vokoed against their assignor, and so was entitled
te suceod iii this action.

Appeal allowed ih costs.

SECoNDç DivisiONA&r COURT. Orn'OBERU 3 RD), 1919.

D'N ELLY v. UNION CONE CO.

Tradle Naine -" Real Cake Conea "-"Ideal Cake dones "-Second-
ary esigEiec-eeto-asn f-nucin

Appeal by the defendants fromi the judgmient of LOGiE, J., at the
trial, in favour of the plaintiff, i gin action to restrain the defend-
ante fri passing off their goods as those of the plainiff.

The appeal was heard by MEREDITH, C.J.C.P., RIDDELL,
1,ATCHIFOlti, anid MJJJlrrETON, JJ.

Mý,eG'regor Young, KCand S. Factor, for the appellants.
J. Mý\. Fergutson and J. P'. Walsh, for the plainitiff, respondent.

ME1IDJT, CJ.CP.,reading the judgmoent of the Court, said
that the ground upon 'wiicli the plaintiff sought relief was that the
defendants were dleeeiving the publie te, the plaintiff's loss, and, at
the trial, attention seemed to have been directed entirely te the


