
Jilne 15 Xces of Gatiaýd ia cases. 385
Clause 8 was not invoked by either party, A. the trial it was beld that the
determination of the amnount under clause 6 was void, because it was flot made
until aiter May io, 1885;, and a reference ta a Master was ordered ta take an
accoutit of the net profite under the agreement. l'le Master reported that
$706.68 and interest ws due ta the plaintiffs, buat upon an appeal the report
was sent back, and a new report was afte:rwards made flnding $591. 11 and in-
terest as the aý,nount due.

HoIld, (i) tbat a contract ta pay interest could not b. implied from the deal.
mnga of the parties, and, there beiing na ex:press contract, the case was flot one
in which interest was payable Ilby àaw," atnd therefore it did flot corne within
the first branch af section 85 of the Ontario Judicà,ture Act, R.S.O., c. 44 ;nor
did it corne within the second branch, as a case in which ht had been usual for
a jury ta allow interest, for no debt existed wnizh was payable until il was
ascertained, either in the manner provided by the agreemnent, or, iii default af
that, by means af the ac'rount taken in the action.

Smart V. Nîàgara and Detroit Rivers R. W. Co., 12 C. P. 404, and Mich/e
v. Reynaid$, 24 U. R.C. 3o3, distinguishect.

(z) That the mode af computation provided by the contract being de-
parted fram, fia certainty rernained as ta the amount payable or the tirne of
payment, which <ould flot be said ta arrive until the final decision of the issues
raised in the action ; nor did ail the elernents of certainty apptar by tht con-
tract, so as ta require nothing more than an arithmetical computationi to ascer-
tain the eKact sum or the exact dîne for payrnent;, and therefore there was noa
debt or surn certain, payable by virtue ol'a written instrument at a certain tirne,
within the meaning ai section 86, subsectian i.

Merchant Shi/o3ing Co. v. A rrnitage, L. R, 9 Q. B. 99, an d London, Chat-
hin &à Doi'er X W Co. v. South-Easrtern R. W Coa., (1892) 1 Ch. 120 (1893)
A.C. 429, fiollowed,

£'barîüJi v. Constantinidi, 2o W. R. 823, considered.
(3) That, having regard ta the delay in bringing the action, and the fact

that, the omission af tht accounitant ta ý,rake his award or computation
within the time flxed by the sixth clause of the agreement was nat attributable
ta the rriscanduct, c1elay, or *dcfault of tht defendant, tht plaintiffs were flot
equitably entitled ta damages in tht nature ai interest for the delay in psy-
ment.

Consideration ai the question of costs.
She ,Vy, Q.C., and/. CAtistis for the plaintiffs.
O'Gara, Q.C., for tht defendant.


