June 13 Nutes of Canadian Cases, 385

Clause 8 was not invoked by either party, A. the trial it was beld that the
determination of the amount under clause 6 was void, because it was not made
until after May 1o, 1885 ; and a reference to a Master was ordered to take an
account of the net profits under ihe agresmsnt. The Master reported that
$706.68 and interest was due to the plaimiffs, but upon an appeal the report
was sent back, and a new report was afterwards made finding $501.11 and in-
terest as the amount due. '

Held, (1) that a contract to pay intersst could not be implied from the deal.
ings of the parties, and, there being no express contract, the case was not one
in which interest was payable “ by iaw,” and therefore it did not come within
the first branch of section 85 of the Ontario Judicature Act, R.8.0,, ¢, 44 ; nor
did it come within the second branch, as a case 1 which it had besen usual for
a jury to allow interest, for no debt existed wnich was payable until it was
ascertained, either in the manner provided by the agreement, or, in default of
that, by means of the acrount taken in the action.

Swmart v. Niagara and Detroit Rivers B.W. Co., 13 C.P. 404, and Michie
v. Reynolds, 24 U.R.C, 303, distinguished.

(3) That the mode of computation provided by the contract being de-
parted from, no certainty remained as to the amount payable or the time of
payment, which could not be said to arrive until the final decision of the issues
raised in the action ; nor did all the elements of certainty appar by the con-
tract, 50 as to require nothing more than an arithmetical computation tn ascer-
tain the exact sum or the exact time for payment ; and therefore there was no
debt or sum certain, payable by virtue of a written instrument ata certain time,
within the meaning of section 86, subsection 1.

Mevchant Skipping Co. v. Armitage, L.R. 9 Q.B. 99, and London, Chat-
ham & Dover R.W. Co.v. South-Fastesn R.W., Co., (1892) 1 Ch. 120 (1843)
A.C. 429, followed,

Sparteli v, Constantinidi, 20 W.R, 823, considered.

(3) That, having regard to the delay in bringing the action, and the fact
that the omission of the accountant to wake his award or computation
within the time fixed by the sixth clause of the agreement was not attributable
1o the misconduct, clelay, or default of the defendant, the plaintifis were not
equitably entitied to damages in the nature of interest for the delay in pay-
ment,

Consideration of the guestion of costs.

Shepley, Q.C., and J. Christse for the plaintiffs.

O'Gara, Q.C,, for the defendant,




