1859.] LAW

JOURNAL.

137

statute into cflect, by restoring the road to its former state of
uscfulness?

‘It may be that tho company not having done it, are properly
held to be guilty of nuisance, though authorised to lay the track,
across the 1oad, because, if they bave not performed the conditions
on which the authority was given to them, thuy aro to bo looked |
upon a8 occupying the highway without authority.

¢ The defendauts’ counsel should have notice that judgment has |
been moved for, and an opportunity of filing athdavits or addressing
the court.”

Afterwards, in Trinity Term, no arrangement having been come |
to respecting the nuisance complained of, Puttersun again asked
for judgment. Mr. Bell, solicitur for the Grand Truvk Railway
Company, being in court, and having reccived notice that judgient |
would be moved for, said he had no instructions ; that he was not
solicitor for this part of the line, (in Iitobicoke,) but at Belleville ;
that the solicitor here, Mr. Galt, was absent, that he was not pre-
pared to engage for any thing, or to represent the company in the |
watter.

He urged that the prosecutors and the company should refer to

Held, further, that tho assignment was al:o fraudulent, because it contalned a

stipulativa that nu crediturs shuuld share except thuse executing within forty

days aud a releage in full on rondition of thefe getting the dividi nld vut of the

proccevids of the gouds assigued, with a proviso that the surplus should go to
the assignur,
11 Yo, that (1o factsstated alow did oot show a suffiaent change of pussession
to dispenso with fillug

InTerritaver.  The plaintiff claimed under an assignment from
R. D. Wilson, his brother,  The defendants were exccution credi-
tors of R. D. Wilsen.

The assignor, R. D. Wilson, being insolvent, proposed to some
of his creliturs to mahe an assignment to thewm for the benefit of
his crediturs generally, Lut he wanted to reserve to humselt the
privilege of being unmolested in the possession of his houschold
furniture. This was declined.

1o then made sn assignment 10 his brother, the plaintiff, who
lived at Hamilton, sixty or scventy miles from the shop in
which the gouds were, and hie gave as a reason for thiy, that g
brother wouuld be more anxivus to make the most of the property,
His brether did go up to Stratford, and staycd two or three days,
and assisted in taking stock, and then Le jucked up the building

some competent and disinterested engincer, 83 to what was reas- and returned to Hanulton, leaving the key n poszeseion of the
onable and properto be done for obviating the detriment complained | Postmaster at Stratford, from whom it scemed to have got into the
of to the highway, and that this conviction should stand as 1t was, | Possessivn of R. L. Wilson, who had constant access to the shop

without sentence possed upon it, till the result was known.

The prosecuturs’ couusel did not object te thig, but complaiued |
that he had met with nothing but delay in kis effurts to have
somcthing done, and that the company would give no attention
to it.

It was intimated that there was some difficalty between the
company and contracturs in regard to this matter, aud that tas |
had induced the company to deluy taking such steps as would
otherwise be proper.

The prosccutors filed affidavits, the defendants filed none.

Those on the part of the prosecution stated various attempts
made to procure the abatement of the nuisance without proceeding
to extremities, repeated prumises on the part of the defendauts,
but notbing done, and the highway in the meantime becowing
worse, and for a time last spring nearly impassable.  And that the
costs of the prosecution, including disbursements, amounted to
£84 13s. 6d.

Ronissos, C. J., delivered the judgment of the court.

This case is very like Regina v. Scott et al., 3 Q. B. 543; see
also Regina v. Nordh of England B. W. Co., 9 Q. B. 315.

The defendants hove hod ample notice of the moving for judg- |
ment, and opportunity of producing affidavits in mitigation : they
show nothing, and apparently take no trouble in the matter. |

The proper sentence scems tu be that they should puy a fine, and
that the nuisance complained of be abated.

As to abatiug tho nuisance, there may be great practical difficul- |
ties in the way, and such as, if the parties had ina proper manner
laid them before us, might have influenced our judgment, but we
are left to conjecture upon that point. Under the Railway Law)
in Ireland there are commissioners, who on bebhalt of the publicy
would have had the highway restored to its proper state at the
expense of the company, and in England, or here, another course
was open thaa that by indictment, namely, by moving for a man-
damus to the company to carry the statute into effect, by restoring
the highway to its furmer state as nearly as circumstances wiil
permit; but the course which has been taken is a legal course,
though perhaps not the most convenient, and we must give effect
to the conviction.

Our judgment is that defendantspay a fine to the Quecen of £100,
and that the nuisance complained of be abated.

WiLsoN v. KERR ET AL.

Assignavnt in trast for Creduors—Impraper stipulations—Change of possession=—
Descriptim of goods.

“ AW and singular tho stock In trade of the siid W.” (tho assignor) = sutuule on
Oalario Slreet, 1 83l town of Stratford, and alsv all Jus other gowds. chattels,
furniture, £c.”

Held, an insufitcient deseription a9 to all the goods.

In an interpleader fssuo to try the validity of an assignmentin trust fur cceditors.
tho onurt being left to draw tho same inferences as a jury.

Tkid. that it was feaudulent for the assigoorto asszn ot the understanding that
he rhould be allowed to keep possossion of his housobold farnitnre,

by a back entrance, though the strect door was kept fastened.

The assignment was dated 13th of March, 1858, 1t was made
to the plaintifl, in trust for crediturs who should execute witiin
forty days. A clause of relense by credituts executing ot all ciaun

cyond what the dividends might produce was contained in the
instrument, and the surplus, alter paying vur the pruceeds rate-
ably tu the crediturs who should eaccute, was by the terns ot the
trust to be paid over to the nssignor.

The property intended to be transferred by the deed was des-
cribed as ¢« all and singular the stuck in trade of the said R, D,
Wilson, situate on Ontario street, in said town of Stratford, und
also all bis other gouds, chattels, furniture, houschold effects, horses
and cattle, and also al! bouds, bills, notes, debts, chuses .n actvy,
terms of years, leases, securities fur money.”

At the trial, at Stratford, Lefore Robason, C. J., after all the
evidence had been given, the parties agreed that it should be left
to the court to determine whether the plaintiff was entitled to suc-
ceed in regard to all or any part of the property claimed, or
whether a nonsuit should be entered.

The defendants objected on thie trial, that the goods assigned
were not sufliclently describied, and especially as to the household
furniture, and cverything besides the stuch in trade ; and also that
the assignment which Lad been filed under the act was frauduient,
bc;‘_::]usc there was no such clhiunge of pussession s cuuld make 1t
valid.

A verdict was taken for the plaiutiff, subject to the opinion of
this court upan the evidence, thy court to be at hberty to draw
:]ho samce jnfereuces as they wight think the jury siould have

one.

Martin, for the plaintiff, cited Coldiislecee v. Corly ot ai . 15 U.
C. R 153; 27 L J. Ex. 378 ; M Pherson v. Reynolds, 6C. . 493,
Congrevev. Evetts, 10 Bx 208, Recies vo Cupper, 5 Ding. N, C.
136; Florry v. Denny, T Ex. 684 ; Guderslecve v. Ault, 16 U, C. R,
401,

Burton, for defendants, cited Short~v. Ruitun, 12U, C. R. 795
Olmstead et al, v. Smith eral,, 15 U C. R. 121; Ballucll v. Beu-
dome. 16 U. C. R. 206 ; Harris et al. v. Commercial Bunk, I'b. 437.

Ronixsox, C. J.—There was a visible change in this respect,
that the shop was no longer kept open, but it is hard to say that
there wag such a change made of the custody of the goods from
the hands of the assiguor, to the band« of the assiguee as might
be expected to follow a Jona fide transfer.  The assignment way
filed according to the statute, and therefore the objection as to
possession not being  anged could only be urged as constituting
a badge of fraud.

Then, further, I think the gonds were not sufficicatly decerihed
by stating them to be situated on Ontavio street, without saying
they were in the shop or on the prenn<es of the avsignor sitnate
upon that street ; and as to any thing but the stock in trade tirero
really was no description at all.

It was fravdnlent, too. T thuk, for tho assignor to as<ign only



