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For the defence it was contended, that IÎUg1h Stwatte
tetator, left, it to the discretion of his executors or thle survivor
to exclude any of bis daughters fromi sharing in bis estate, and
tbat such discretion had been exercised against Matilda Sanderson,
whmeby she took nothing. It vas also eontended thiat the
plaintiff's claim was barred by the LimiÀtations Act,

The intention of the testator w"s shewn by his mwill, the pro-
-.iions of which might Le summarised as follo;S--

U'pon the voungest of bis chlldren, Margaret, Matila, ,Janet,
ad 1{ugh, attaining the age of 21, his estate wa, to be sold,. and,
mubject to certain deduetions, the reidue %vas 1t ooL iitýribu1ted
among the four children, Hugh (the defendant> taking four-tenths
ad eaeh of the others twýo-tenths. Then, folloNving heegift.s
to the four cildren, there wus the proviso thiat if '-at 1the t ime of
the dist;ribution of such re.sidue of may estate," any of bis, dauigliters
sapo,1d have rnarrÎed; the executors mîght reduce sueh auhtr'
share if they should Le of opinion that she is "then iunifral

ce= alces." In other words, to each of the daughters there
wua absolute gift of two-tenths, reducible by the executors if,

ha-,ing regard to the circuinstances existing at the time of suvh
distribution. they should sec fit 80 Vo reduce the saie.

~Matilda having died before the arrivai of the period for dis-

tribution, it becarne impossible for the executors Vo exercise the
discretion given Vo thein by the test atfor, to eut down her gif t.

Where a testator niakes an absolute gift t Vo a Iegatce, and
graft upon such gif t a trust which f ails, the gif t remaina absolute:
liacock v. Watson, [1902] A.C. 14.

Ap1in this prînciple to the gift of Vwo-tenths to 'Matilda,
that gift becarne absolute upon her death.

The direction in the will that the whole estate should Le sold
wjthin o>ne year of the youngest daughtcr attaîning hier mnajority
Wua peremptory and for ail purposes, and therefore operatedl )-s a

conversion of realty into personalty at and fri that turne:
Doughty v. Bull (1725>, 2 P. Wîns. 320. Thus the plaintiff's cause
of action was in respect o! personalty.

Matilda was not paid her two-Venths or any part thereof, and
th plaintiff, as adhniinistratrix o! Matildai's estate, now, sought to

rcver it froin the defenda.nt, upon the ground that, in fraud of

Mtilda, lie had possessed hiinself of ail the assets of the e-tate.

A Peison who knowingly receitesfl and deals with trust property
in a manner inconsistent with theý trust is personally hiable for

wb*tever loss accrues to the trust: M,,agnus v. Queensland
National Ban[k (1888),'37 Ch. D. -466, 471.

The defendant, as a constructive trustee, was lhable to account

for the assets corne to Mis hands.


