
The third objection was, that defendants were not at
liberty to continue to the plant and buildings renewal £und
the five per cent. authorized by sec. 6, because it did not ap-
pear to be necessary to do so for the purposes for which the
fund was to ho used under the statute. It would be impos-
sible to give effect to this objection without disregarding the
plain and unambiguous language of the Act.

Action dismissed with costs.

0OILEB, J. A. MARCH 3RD, 1903.
CHAMBERS.

'RANDALL v. OTTAWA ELECTRIC C0.
Uave Io APPeaiý- Order of Pivisîonal Court Refusieng Nonsuit afier

Dîsagreement o/Jury-Case RitefrNwTilRfsio
Uave Eýxcepit on Ternis. oefrNwTilRus f

Motion by Jefendants Alicarn & Soper (Limited) for ]eave
to appeail from order of a Divisional Court (ante 146)
isniusing'ý a motion miade by the applicants for a nonsuit

atradisag'reetuent of the jury.
W. Nesbitt, K. C., for applicants.
Hî. M. Mowat, K. C., for plaintiff.

0JiJ. A.-The case being now ripe for anew trial, it is
a fortiori not to permit a second appeal. When the case is
tried agnini, the point whîch the applicants now rely on will
be open to them, if flot at that trial, yet on appeal to this
Court if they shoulgi fait there. If they were allowed to
aippeal now, and thiis Court should ho of opinion with the
Couirt below thiat the case bhould bo tried again, the plaintiff
will hanve been untreasoniably delayed by the appeal, and if ho
îs permnitted] to proceed to bis second trial pending the ap-
peal, we may see, as in Blackley v. Toronto Street R. W. Co.
iind othier cases, the appeal now sought for and the appeal
fromn the judgment on the second trial side by side in the
saine docket. Either way <Ielay or expense is inevitable if
defendants! appeal should not succeed, and their success is
not so probable as to justify the giving of leave to appeal,
especially as a refusai does not foreclose the substantial de-
fence, and (if plaintiff should recover bis intellect) further
evidence rnay be given at the next trial. If, indeed, the
applicant6 are prepared to consent to judgment being on-
tered for plaintiff for the danmages assessed by the jury, in
case the appeal they now seek for should bu pinsuccessful,
t.hey have loave to appeal. iBut, unless beave is accopted
on these terms, the motion is refused.


