
if they axe eut and if 1 ami notified," etc. . . Then fol-
lows an allegation that plaintif!, pursuant to ýthe ternis of
ccsaid agreement.-" hauled out "the said 800 cords,"I and the
Cdaim is for paymient of $500.. .

The evidence, given at 'the trial was very ineagre, and
nothing- was shewn as to the circurnstances under which the
tWo document-S indorsed on the Gallaglier agreemient were
executed.

Defendant's position, as presented before us i argu-
menlt, does not depend upon novation having taken place.
It is tins, thiat the resuit of the transactions between hixu
and plaintif! is that the latter betame the assignee of his
rights under the Gallaglier contract, and fliat the second
inemorandiuni was intended to linit, and lias, the effect of
liniiting, the obligation whieh, without it, would have rested
on plaintif! to perforni the contract in ail its
teýrnis so far as they were te, be perfornxed by defendant; and
te give to pllaintiff the riglit to perforni the contract accord-
lIng te its ternis, but obliging him to perform it only i the
inodified nianne'r nentioned in the second memorandum,
and as between defeudant and plaintiff without any personal
liability on deferdant's part te pay for the work te be donc,
leaving plaintiff to kokl to Gallaglier, and ta hlmi alone, for
payment. The other view .. is that the second marner-
andun isl in the nature of a sub-contract hetween plaintif[
and defendant, t.hat plaintiff sheuld do for defendant the
work whièh defendant hadl contracted te do for Gallaglier,
suibject . .te the variation . . between the agree-
ment and the second memiorandum....

-Much imay be said ln fa vour of either view, and it 18 here
that 1 feel embarrassment owing te the absence of any clear
statenient in the pleading as te the nature of th<e contract
which plaintif! alleges wae forxned by the writings
and o! any liglit beig thrown bY the evidence on the circuin-
stances under which the trausactiori .was entered inte.

The inclination of my mind is agalnst plaintiff>s con-
tention, tho-ugli 1 have fornied no definite opinion either
WaY. and it appears te me that . .the best course to take
wvill be te direct a new trial....

SThe parties should have leave te amend as they niay be
advised. Tt ina> ho that if. having regard to the terme of
the second mremorandum> plaintiff wae net lu defauit as te,
the 400 corde, but Gallaglier te rlghtly withholdlng payment
of tlie $500 lu respect of the 800 cords because of a claim
for dainages againet defendant for breach of hie agreement
as, te the 400 corde (for defendant may be~ lable to 4Gallagher,


