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estate is due to, the bank which protects it
being properly maintained. Nor, as we think,
cati a man lie heard to say that he is exempted
freux liability, and w hich a reasonabie person
w ouid lie liotnd to, make.

The case of -Pie. v. -The Comm issioners of
,S'ewers of the County qf Esex, 1 B. & C. 477,
where the duty of maintaining a sea-w-ali ias
cast on a proprietor by reason of frontage,
seerns to decide merely this, tbat w bere an
owner of land lu a level is bound to repair a
sea-w ail abutting on bis land, the otber owners
in the saine lev ci cannot be called ripon. to
contrihute to the repairs of tbe wall, although
it has been injured by an extraordinary tide
and tcmpest, ufliC55 the damnage lias becu sus-
taincd w ithout the defankt of thec party wbo
was bound to repair. Tie case is sbortly
re1ported, at least sbortly for sncb laborious
reporters as Messrs. llarncw ail and Cresswcll,
andl doue ot appear tcx us to' do mn'ch more
than explaài the circumstances under w hici
one w ho repairs by reason of froutage is cen-
titled to contributions from bis nieigbibours.
Thbe Master of the Polis, iow ever, treats the
judgment of Alibot, C.J., in that case as iaying
it dow n as a proposition of unquestionable law,
that ail persons enjoying tlic benefit of a sea-
Wall are bound, aud are hiable at comnion
law, to repair and mnaintain it lu the absence of
iny special custom to tlie contrarv, orsm
special contract exeîapting them. "Tbat, in
my opinion, establisbes this proposition as a
necessary conseqouce," the Master of the
Polis is reported to bave said, "that wbere a
man buys land below the level of higli water,'and w bicb w ouid be daily cox ered by tbe
ovcrlxow of sea w ater were it not prevented by
the obstacle of a sea-xvali, tbe purcbaser bas
notice, anid is already made aware, that hy law
lie je iiable to coutribute to its repair."

It is plain, bowexer, tiat this is a doctrine,
wbicb, unless guar .ed in its application, ac-cording to the view of it taken by bis Lordsbip,
may readily be carried too far. 'lo aiiow lia-
hilities not nentioned or refcrred to in tlic
deed of grant to be implied against the pur-
cbaser would, in env judgment, bie against
publie policy as tending to affect tbe security
of possesions. 'fie only exception tbat ougit
to ho allom cd is lu cases w bore liability is, as
kt were, necesýarily appendant to the estate,
as in the case of an estate hax ing a sea-wali
for its frontage, where if a person took it with-
ont notice of tue obligation to repair, the
infereuceý wojld ho irresistddle that it was
incunxbent on the owner for tlie tinue heing to
repaix tie sea-wall to the extent of bis frontage
for tbe benefit, not of iiself mxx crely, but of
ail the oxvners of land iu tixe saine level. We
tiink, tiat no strouger case cen be conceived
than tîxis. Thbe prlnciple, lu tbe opinion of
Lord Westbury, C., and of the Master of tbe
RolIs, was carried too far in Bbvr,ï v. Carter,
1 H-. k N~. 916, 5 W. P. 871. The Court of
Excîxequer bield, lu thet case, that even in the
absence of any reservation lu the deed of grant

the riglit to, drain is reserved hy implication
of iaw over tbe part granted in faveur of the
part maintained, inasmuch as the grantce mxust
bave known that tbe water from the bouse
must drain somewiere, and w as therefore puit
upon enquiry, Now, an implication of this
kind, in our humble judgrnent, is by ne meaus
so stronig as thxe implication lu the for mer case.
Drains are under ground, and do not nmet.t the
eye of an intending purcliaser iluftie Came way
as asea w-ail. Aud it is byno mneans aiiecessity
that a bouse should ho drained lu any particu-
1er direction, or slîeuld hoe draiued otherwise
than into a ce-spool situate on tbe prernises ;
and tie exact state of tiings could perbaps
onily ho asceataiucd after a more carefui lu-
quiry tîxan an intending purebaser le iisualiy
aile to mnake. But wheu a piece of' lxnrd la
below the level of the sea, wbicb is excluded
from it by a sea xvail, the trutb of the miatter
is obv ions to the capacity. Lord W ýýesthury,
C., evidentiy tbougbt that the doctrine of lu-
ferentiail notice lied been carried too fer w bon
bie se pointedly disapproved of -Pyer v. Carter,
in bis judgmeut lu .Sueflld v. Brown, 12 W.
R. 356. W e liope w-e shahl not ho thought
pre"sumuptulous if W-e Subuxit tîxat S1iflA v.
Brairn gocs a littIe tee far upon tue other
side of tbe truc principle of eqîxity. It will
hc seeu, if we mistake net, tbat Lord Westhury
beld that if a grantor intends to rc,,erve any
rigit -possessed by bim over the property
granted, it is bis duty te reserve it expressly
in the grant, rather than. te limit aiïd cut
down the operation of a plain grant by tbe
fiction of an implied reservation. WVhere the
existence of tixe rigbt is se obvions tixat it is
inconceivable, that its existence should ho dis-
puted, the omission te reserve it wi11 sonue-
timnes occur, and w'hen fuis is se it must surely
ha unreasonable that the vendor sbouild lose a
righit w-hiel lie w-ould douhtless bave reserved
biad its existence been less obvions. The doc-
trine of tixe Auxerican Courts on this subjeet
wili ho found lu Mr. Kerr's recent w-ork oni
injunctiens, p. 865, froin wbici w e îuakeç the
foliowing extract:- Thfe doctrine of Pyer v.
Carterw-as aise disapprovcd of by tbe Sîxpreme
Court of Massacbusetts in Carbrey v. IVill.s,
7 Allen (Aýmer.), 354, and flie true rtxle w-as
there laid down te ho lu accordauce w iti an
eariier decision of tne samne Court in ,Johxnson
v. ,Jordan, 2 Metc. (Ainer.), 234 fluet if the
owuu'r of fwo adjoining messuages or lots of
landI sols eue of ieux, retaiiuing the otlie, ne
reservation of the riglit of drain wiii be taken
as reserved hy implication of law over tue part
grauited in faveur of the part retairied, unless
it is de facto annexed, auxd is lu use at the
fime oftfli gramit, and is necessary te tic enjoy-
ment of the part retained. Thxe principle laid
dowu lu Pyer v. Carter may ho stated thus :
-tbat ifan easemnent be apparent amîd continu-
eus, rie express reservation is neceseýare in a
grant of fixe servient hy fie owner of tie, doin-
liant tenemeut. Tiat the easement should ho
apparent and continuons is treated by Lord


