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Bramweli, L. J., said -- I The bargains made by the plaintiff
"upon behaif of the defendant were what they purported to be;
"they gave the jobber a right to cati upon the broker or the
"principal to take the stock, and they gave the broker the right.
"tO cati upon the jobber to deliver it."

Hie further said :-" I wiit assume that that was the nature of
the bargain between the parties, and that by its terms the prin-
"cipal would be entitled te cati on the broker te re-seil the
"stock, 80 that, instead of taking and paying for it, the prin-
"cipal wouid have te pay only the differences. In my opinion.
"that bargain doee not infringe the provisions of 8 & 9 Yict., c.
109, which was directed against gaming and wagering; for

"the principal might take the stock which bas been bought ftw
"bim, and hold it as an investment."

le points out too that there is no gaming and wagering In a
transaction of the kind now in. question. The passage is as
follows :-" The broker has no intereet in the stock, and it does
"not matter te him whether the market rises or faits; but when
"a transaction cornes withiu the statute againet gaming and
"wagering, the resuit of it does affect both parties. In the
"case before us, the broker does not wager at ait."

Cotton, L .J. , laid down what in hie view was of the essence
of a gaming contract in these terme :-" The essence of galning
"Iand wagering is that one party is to win and the other te lose
"upon a future event, which at the time of the contract je, of an
"uncertain nature-that ia te Bay, if the event turrne out 'one
"way A. wii lose, but if it turne out the other way he wiil' win.
But that je not the state of facts here. The plaintiff was te

"dei-ive no gain from the transaction: bis gain coneisted in the
"commission whîch he was te receive, whatever might be the
"resuit of the transaction to the defendant. Therefore the
"whoie element of gaming and wagering was absent fromn the
"contract entered into between the parties."

Even wbere a person is empioyed to enter into gambling con-
tracts upon commission, it bas been held by the courts of this
country that if he makes paymente in pursuance of such employ-
ment,hle can recover sucli payments fr-om hie principal, that the
implied contract of indemnity is not, in sucli a case, in itself a
gaming or wagering contraict and is therefore not nui and void.
The intervention of the legisiature was conisidered necessary in
order to invalidate sncb contracts and by the G-aming Act, 1892,

199


