
COURT OF QUEEN'S BENCH, 1888.

Ch.N.« thRt the value of the good,jo destroyed by flre exceeded the amount .tipulatodI^unjn^um-ln hj. favor a. well by the Policy of Insurance, .ignfed by the Respond^Snt. a.
by the Policy, signed by the ^tn» Insurance Company; iiiifthat in conse-
^lenee in the judgment pronounced by the Court below, on the 27th day of
M«MJrl868, dismissing the acUon of the said Appellant with costs, there is
^ror:-It IS considered and adjudged by the Court here, that the said jndg-
ntent of the Court below be, anj the same is hereby reversed, annulled andmWo void

;
and the Court hero, proceeding to render the j-.dgment which the

Court below onght to have rendered, doth condemn the said Respondents lo
pay and satisfy to the said Appellant the said sum of £376 currency for the
causes in the said Appellant's declaration mentioned, with interest thereon from
tins day, and costs incurred by the toid Appellant as well In the Court below
as ,n this Court here in this behalf.

;

The Honorable Mr. Justice Aylwin dis-
senting." «

|

^

The Judgment of the Court was delivered by Dutai, J, who cited the fol-

I

lowing authorities :—<i

Dunlop's Paley on Agency, p.' 161, s. 5 . 1 Bell's Com. p. 60? (1) and 478. PotUerMandat No. 29, also p. 888, observaUon ( 6p6rale. Ellis on Insurance p. 229, No. t and

Aylwin, J., disientiens,— ^

The Statute, under which this Insuance Company has its beingl has provided,
that If any Insurance on any hou^e or buildinff shall be made iith the Com-

.
• pany. and with any other Insurance Company, or office, or persin at the same
time, the policy issued by the Company shall be void, unless such double In-

• surance shall have been «greed to by the directors, and their consent to the
. same signified by an endorsement o.^< the policy, signed by the President and
Secretary.

. This enactment is a cobdition implied in every risk taken by theCompany and forma^rt of the contract with the assured. Supposing this con-
dition to have been ex^esaadja so ma^ny words, on. tl^o back of the policy, would

- It not be very hke a quibble toargue, that because, in (^rms « house or building"
was only mentioned, that the contenti of a house or building did not fall within
these words. The risk as to Insdranie on goods and chattels, is much greater
than on " house or building," the nun^iber, quantity and value, being so variable
and uncertain, and so difficult to be ascertained, of which this very case presents
a forcible example. Is it consistent With reason then, that the Insurance on a
chattel interest should be exempt frU the obligations of an Insurance, on a
house or building ? The terra " houko or building" is a larger expression, com-
prehending within it the goods and chattels contained in it, and is not in my
opinion explusive of them. The rul^ gui dicit de nno, negat de altei-if; does not
apply here, but the other and more (pertain rule ubi eadem est ratio, ibi eat idem
jus, is to jeccivo its due applicatioi^. The Legislature by the Act of the 10
Victoria, ch. 68, has placed this cohstruction upon "house or building," as'

a

generic term, ^pmprehonding differUt species, and not as distinct spec'ies, by
.
declaring "that the provisions and icntiraents contained in the 23d Section of
the above cited Ac\ (the Section abU cited) shall be held tn in^lud. nnd hav^
reterence to all property as well peijsonal as real.". This Legislative^^^uT
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