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not only e-dtitled 1o damages for the injury doue, but to the
abatement of the nuisatice aleo, (a) And although thd writ
of assize of nuisance has given place to the action on the
case, still a nuisance of this sort may even now be abated by
the plaintiff himself, (b) Again, & reversioner, who cannot
sustain any present damage, is permitted to maintain an
action for the protection of his right ; and, where the nuisance
is continued after a first verdict, substantial damages inay bo
recovered. In Shadwell v. Hulchinson,(c) Sir Launcelot
, afier having brought a previous action, as rever-
sioner, agninst the defendant, for darkening an ancient win-
dow, in which he recovered ono shilling damages, hrought
this second action for the continuance of the same nuisance,
and recavered £100 damages. This vordict tho court refused
to set aside. Now if courts of common law properly pesmit
action after action to be maintained for injuries of this rort,
and if verdicts for substantial damages are properly upheld,
although no actaal damage has been sustained, for the pur-
pose of indirectly securing to the l;!mmifl’ the specific enjoy-
ment of his right, I am quite unable to understand why ‘this
court, which can attain the sames olject directly, and by a
single suit, should refuse rolief, .
ut it is not necessary to determine the abstract point now.
This is not a case of the kind anrpoged. The present com-
plainant is the proprietor of a mill privilege, which is mate-
rially injured, as he has alleged and proved, by the nuisance
of which he complains. Now, were that all, it would not be
a defence, in my opinion, to an application for equituble
relief, under such ci;cnmslancesk that the w;nt;er had not l;ccn
applied to any useful purpose. A water privilege is a valua-~
b ep roperty fn igaplf—gu;ore valugble frequently thau the soil
to wq,ic itis annexed. But, obviously, its yalue may be for
the time Jesscned, or even \vholl( destroyed by such'a nuis-
ance as is here complained of, which, while it lasts, is some-
thing more a than a mere g_r‘:)spocuve injury to tho right
when called into exercise. o vesy subjoct is for the time
destroyod ; the water privilege, for the moment, ceases 1q
exist—and the present value of the property, as a nece-sary
consequence, is proportionally diminished ; for, ns thete is a
subsigntial difterence betwéon an actually existent water
wer and one which is to be called into being by a course of
itigation, it follows that there will e a substantial difference
in the price also. Now, if the defendant’s mill-dam be such 2
nuisance,—if it be productive of material injury to the plain-
tiff’s water privilege,—if it deprives him of the enjoyinent of
his legal 1i gu, and depreciates the pre<ent value of his pro-
perty, (and I am of opinion that all thig has bevn satisfactorily
established)—then, it will not be denied, I think, that for
such a wrong there ought to be, somewhere, an adequate
remedy ; auj, it is equally clear, [ apprehend, that the com-
mon law remedy is altogether inzdequate. The power of
bringing action after action, is not an adequate remedy. The
necessity for such repeated litigation is, in itself, an intoler-
able evil, and affords sufficient gronnd for equituble relicf.
But the common law remedy is plainly inadequate, in other
ts, to the ends of justi-e.” It cannot wrest from the
defendant that of which he illegally retains possession ; it
cannot secure the plaintifi in the specific enjoyment of his
rights, nor can it restore his Property 10 its real value. Inall
these respects, this court and this court alone, has the means
of doing complete justice, because that cannot be aceomplished
otherwise than by the protection of the right in specie; and
1 am of opinion, therefore, that the plaintiff would have been
entitled 1o a decree although no attempt had been made to
apply the water power to any useful purpose. (4) But where,
as in the presen! case, such au attempt has been made and
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prevented by tho illegal act of the defendant, the vight to
equitable relief appears to me ta be free from doubt.

The last ground of defence fuils altogether upon the evt
dence. The defendant has not proved his title to Lot 33;
indeed, neither is that fact, nor the defence which resis upon
ity in issue in the cause, for tho allegation is that the defend-
ant’s title accrued after answer filed, and no amendmunt has
beenmade.(@) The evidence is materially defective in other
rospects.  Mr. Dennis disproves the existenco of any mille
site on Lot 33; and there is not enough to show that the
injury, it any exist, would sustain an_action, Tho fucts
far, morcover, to establish the plaintiff’s right to raise the
water on Lot 33 to the extent of one foot. Upon the whole,
apast froin the fundamental difficulty to which { have advested,
and assuming that this defence would have been available,
upon proper proof, (to which as at present advised, I am not
prepared to assont) it ought not, in my opinion, to prevail in
the present case.  If there be such an’eqaity as is suggested,
the circumstances of the present case are not such as to war-
rant us in giving cffect to it by way of defonce. The defen-
dant, it he be entitled to equiiable relief, must file & bill for
the purpose.

EsteN, V. C.—~The plaintiff and defendant are two riparing
proprietors on the River Humber, the owners of mills; and
tho bill is ta restrain the defendant from backiny the water of
the niver npon the plaintifi’s mill, whereby, as is allegedd, its
operation is impeded.  The defendant esected his mills some
time before the rlaimiﬂ' erected his mill, and while the land,
now owned b‘yt 1e plamtifl, belonged to one Burgess, who
did not complain of this defendant’s proceedings. Graham
however having purchased about eighteen acres of Burgess
bordering upon the stream, erccted a saw-mill upon it, and
has instituted this suit. The only miil that the plaintift has
is a saw-mill, and the sole object of the st is to obviate
injuty to o mill of this description. The facts of this case, so
far as the evidence extends, are freo from doubt, It is quite
glear that the defendant Bury backs the water upon Graham
to the extert of about ten inches, aud that Graham backs the
water upon the lot above him—namely, Lot 33, 10 three
times that extent and upwards, or about two feet six inches
ormore. This lot, when Graham erected his mil, belonf;ed
to one Cunninghan;, and it continucd his property at the fifin
of the bill aud the putting in of the anewer; bat itis ﬂateg
that five days after this latter period the defendant purchased
this lot of Cunningham, and that he is now the owner of- it.
The answer contains an allegation that the pluintift backed
the water of the river upon the defendant's propenty,
and that if the water there were reduced to ats proper ?:vel.
the plaintiff s saw-mill would be wholly useless. g’?lis alle-

tion cannot apply to the purchase by Burr from Cunning-

am, which I have mentioned, becanse it was nat completed
unti] afterwards. It is said, indeed, that Burr had then a
lease of two acres of this lot, but this is not proved. The
tefendant, however, entered into evidence on trlis point. and
the plaintiff endeavoured to prove an arrangement with Cun-
ningham entitling him to back water on Lot 33 to the extent
of one foot, which was only material with reapect to this
matter. The case also was argued at considerable length on
this ground, I think therefore that the defendant should be
lot 10 to prove his contract and deed as to Lot 33, and it be-
comes necessary therefore to view the case with reference to
those possible fact«, _With regard to the privileze of rising
the water a foot on Lot 33, I think it proved that the eldvr
Cunningham, when ti.c owner of the lot, granted that privi-
lege to Grahan, and X Graham had proceeded to bud his
mill on the strength of it without any inte:ference on the part
of Cunningham, he might be bound, and Burr_claiming
under him, if with notice, might also be bound. But it ap<
pears clearly that this license was rovoked before the mill or
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