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ternis; but ou1 the summons the learned Judge had endorseti-
el 1 dischanr-e illis suimmons withonl co>-tt--the aflidavits are ton
vague; so far as 1 have po et su to, do, 1 amn w ilingý tu allow
a second application on butter maeil2

On the 7îth Mardi Sir J. B3. Robinson, C. J. issueti a sum-
mous on readiag amnong olher things "4the permission granted
by the I-on. MTr. Justice Ilagarty"> calling on the plaintifis to,
show caus.e why the ca. sa. issueti in this cause should flot
be set aside, and the arrest of the defendant Benjainin Bryan
on the ground i that flie Eaiti writ wvas issued before the writ of
fi. fa., also itýsiie in this cause, was returneti, and while the
saiti writ xvas -tîi in force, anti whilst property was undor the
sqeizur-e of lhe Slierifl of the County of Ontario under saidifi. fa.

T-wo aflidavits were fled - 1.4, that of tiefendant Benjamî?in
Bryan,?, sttlliai jiidlmnit was entereti on the 241h Janluar-y
last in iei ,uit, a1nti ou the saine day afi:i. against gond'ixvas
isued l'or £603 16s. directeti to the Sh.eriff of Ontario, ýentiorseti,
to 1evy £595 l0s. l1ti. xi interest, &c., and costs; un(ler
which writ Sherjif, on the said 24th. January, tonk in execution
"4as the goods of the said deedat1 one piano-forte, which
remnainet i i tb andis of flic SheriI-, as deponeant is informed
andi believes, until tiîe 3rd of -Match, xsleîî deponent was
informeti the writ was retnrned nulla bona; that on the 9th of
February a Ca. sa. was issued in this cause against deponient,
endorsed, for the saine debt, &c., and that deponient was
arrested on the 111h February, vhie tie Gi fa. was ia force,
anti while the saiti gonds xvere in the She*riif 's hands; that
deponent is stidl in custotiy. 2nid, that of Nornmai J. Ilant-
that on tie 3îti Warch the; Sherjtf told him lie hati on that day
returned the fi. fa,. in this cause "a no oods"~; that on the I 11h
February both. writs, the fi. fa. anti the ca. sa. were ia the
Shieriif's bands, anti that the Slicrifls ]3ailiif on that day told
ileponient that the fi. fa. -%as stilI in force, anti the piano in his
bands ruider theX fa-a. and that defentiant, Benjamin Bryan,
wns Ilwhi]e the wdît uffi. fa. anti the gonds thereunder seized
antillner executinai ia his bads taken, and thon in custody
under the ea. sa. ; that bbth writs are issued upon the judgmenît
mentioneti in Benjainin liryan's affidavit.

On shnwing can-e tie order of M1r.Justice H-a gasi y of the
lst 1ý1arclî uas put iii ii affalidavit thai thc tiefects in flic
affidavit afludeti to in tliat onler w'ere flot formai defects in the
erntitling, of sncb nffidanvits, or in the jurat; and an aifidavit of
plainitils' attorney w as fileti, stating duat after the seizure of
the piano anti belote flhe issuiug of the Ca. sa., the defendant,
Benjam)iin Bryan, causeti a notice tu ho sorveti on the Sherift
un b-ha, f of une Fana y Bryan, claiming i. in stepo
perty of Fanny Bryan, anti disclaiming proporty tioreini un
behialf of BenjWamin Bs yan; tint deponient also received
notice of the c iin of the sait1 Fnnyi Bryan; that no othor
gnods of the defendants i this cause were seizeti under the
fi. fa. ; that alter these notices deponent causeti the ca. sa. 10
be issueti, and dtcntant Benjamnin Bryan to ho arrosteti;
tint the otier tiefentiant, Abraham Bryan, bas absconded
humi tlie province; thaI notlhin2, as ho believes, was tione on
the fi. fa. after the seiziîîg of the piano, and that before the
present application the fi. fa. was soturned "lno goods,11 anti
is filed in the proper office.

Withers v. Sponner, 6 Scott N. R. 165--2nd appl'n.
Reg. v. Harland, 8 D)ow. 323, do.
Sanders v. Weslley, 8 Dow. 652, do.

Se also, Bodfield v. Padesore, 5 A. & E. 785, notes.

The general mbl is, that when a raie is dlisciargeti un the
grounid uf the inofficiency of thec materials brought beforo the
Court, there beinis othor mnaterials in existence not brougit
before il, but un the gruna of defects in lie tille of the alfi-
davits flic Court wiil nul aliow the application tu ho ronexved.
"Wilhout departiag from the genieral rul not 10 open mattors
"whîch. have been once disposed of on accounit of snbstantially
defectivo affidavits, when the defects in tie affidavits might

"have been supplieti aI the limie, il is impossible lu grant the
"4application." S'anderson v. Westley shows liat luis mbl
applies lu the case of a prisunor on a ca. sa., even where lie
grounti uf application is thiat the ca. sa. is a aullity.

Miller v. Parnecll, 6 Taunt. 370: tie Sherjiff matie a soizure
ander afi. fa. of gootis of greater vaine than the amunt of the
jutigment. No sale tuok place, the plaintiff abaadoning the
fi. fa.-, but before it 'vas reînrned hoe issued a ca. sa., on which,
the defendanl was arresteti. The Court sel tie arrest aside.
The Conrt said a plaintiff having sueti out a fi. fa. may if hoe
pleases omit 10 execute il, anti may take ont a writ of ca. sa.
andi executo that before the fi. fa. is returnet or retarnable,
anti the jutigment concludes thus. We lhink the writ of e.
se., being sueti out afler liefi. fa. issueti, and after the Sheritl
hati taken lie gootis untier il, cannot ho supporteti.

Edniunds v. Ross, 9 Price 5: afi.fa. ivas sned out, endorsed,
10 levy the full amount of the tiebt and costs, which. was exe-
cuteti on defenaat's gootis in bis house; but there Nvas a dis-
tress for relit on the gootis, which. it seemedti he gonds were
insufficient tu satisfy, andti bfi. fa. was withtirawn anti a ca.
sa. issueti. It soems from the argument of Counsel, p. 12, that
the fi. fa. was not relurnable anti hati aut been returneti; tie
Court discharged a rule wiîh cosîs which hati been obtainet
set aside the ca. sa. and dîscharge the defendant from custotiy.

Dites v. Warne, 10 Bing. 341:- afi. fa. was sueti ont against
tiefendants gonds, returnable 2nti of November, 1833; onder
which tic Sheriff entereti deedn' promises on the 5ti June,
andi remainiet till the 2Oth. Daring ahl that timo defentiant's
gonds were in custodia le gis, untier a distross for taxes, and
tiefeadant thon exhibiting a bil of sale untier which. they iad
heen previously assignet u anotior creditor. Plaintiff on the
20h of Jume sueti ont a Ca. .sa.-he fi. fa. was nul retumoti.
The Court disciharged a raie lu set aside this Ca. sa., anti the
arresî, sustaining ÊdmunJs v. Ross. 'J'indal, C.J., says, "lif
the first writ were ioeaie h litf a nildthv
recourse 10 a second.aîve ti lini a ettei ohv

Kniglit v. Coleby, 5 M. & W. 274: a fi. fa. anti a ca. sa.
were huth put intu the Sierifl 's bandis against defondant. The
Sherifl went lu execute _fi. fa., but found defoatiant bail
abscoadod, anti that there was nothing tu levy on except somoe
articles of trifling value xvhiclî hoe seizoti. Next day hoe was
instructeti oaly lu oxecute lie ca. sa. Within a fortnight ho
saw tiefendant, wio told hina ho hati solti his goods inortier lu

1-ea .1e 1îaa. 111e ufel, tueeu. i 'Ac il WUtItav

Cases citeti for defentiants :- nuthing lu do witi tie goods-wthdrow from the possession,
anti tonk lie defendant untier lie ce. sa. The Court approvoti

Boss et al v. Ca ieron, 1 Chamber Reports 21. of Edinunds v. Ross, anti Dean v. Wfarne; anti while holding
jIiIlei- v. pul-et/, 2 MWaus. 78, 6 Taut. 370. tie general rule tu be that lhe Sheriff cannot execute tbe Ce. sa.
1[od(,gkinsoîî v. Ji hwleley, 42Cr. & J. 86, 2 Tyr. 174. 1ni after the retuirn ut'thofi. fa., belti s case was like the
if ïlson v. Kingston, :2 Cl'i. '103. othiers, an exception.

Cases citeti for plaintiffs:- Lawes v. Codringion, 1 Dow. 30 : Parke, J., s3ays,-" If you

Levi v. CoyIe, 2 D)ow. N. S. 932, 12nd appî'n. "execulo tie fi. fa. yoa cannot tako another stop ti11 lie
Re.v. Pickles, 12 L. J. 40, do0. "folnwing term, for that wril cannot ho returnoti into Court

ReIg. ".Bro,9Do,12, d.until flhc Court is, in contemplation of law, silting."1

v. Leeds tý. Mainchiester' Ry. Co. 8 A. & E. 413-do. 1 Gale 47, Drew v. i Verne, 2 Dow. 762,-Miller v. Parnell,
Joyncs v. Collin son, 13 M. & W. 558. 6 Taulit. 370, 2 Marchi 78, overruleti-anti the Court tiischarged
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