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(¢) Managert of o Business—The provisions of an agreement with
referance to whick the defendant emﬁloyer wae held not to be guilty of
trespass for entering without giving the plaintiff emploré a month’s notice
wera as follows: The dplnintiﬂ was to carry on the business of selling beer
for the defendant, and the place and stead, in the same manner, and with
and upon the privileges and terms as one U, had theretofore done, until
the agrecment should be terminated by the notice provided for, that all the

“peer to be sold and consumed on the premises should be had and taken by

the plaintiff from the defendant, and that the plaintiff should not part
with the trade or the ocoupation of the premises without the lcense of
the defendant; that, whenaver eithor party should be desirous of detarmin-
ing the agreement, the plaintiff should, on reeeiving a month’s notice in
writing, without being paid any sum of money or consideration quit and
deliver up the trade and possession of the premises; and that the plain-
tiff should be ab lberty to leave the trade and quit the occupation of the
premises on giving one month’s notice in writing. It was held that agree:
ment did not create any tenancy between the plaintiff and defendant, and
that the oceupation of the plaintif was ns servant to the defendant.
Mayhew v, Sutile (Exch, Ch. 1854) 4 El, & Bl, 347, 1 Jur, N.8, 303, 24
4J.G.B. 54. There Cockburn, C.J., said: “It was properly urged in answer to
this view of the case [i.e, that no tenanay was created], that the stipula-
tions that the plaintiff should take beer from no one else, and that he
should not part with the trade or business or occupuation of the premises
without license in writing, are more consistent with an independent ocou-
pation by the plaintiff and with his earrying on the business on his own
account; but they are not inconsistent with the business being that of the
defendant, as expressly stated again and again in the agreement. Arnd the
defendant may well have chosen to make it a part of the agreement, that
the plaintiff should not sell other parties’ beer there, and should not give
up the actual occupation, which no douht he had, although that ocoupation
was a servant, and in law the possession was the master’s. So also the
fact of the plaintiff having t{o pay the defendant for the beer as stated in
the replieaticn, i not inconsistent with the fact that the possession was
really that of the defendant as master. The beer is stated to be the defen-
dant’s;’and it is quite consistent with the defendant’s case that the plain-
$iff may nave had to pay higher prices than what beer is sold for to be
sold again at reteil, No doubt the prices were to be paid over to the
defendant; ard the stipulation that he should receive more for the sale on
his premises than the wholesale price seems as if he was to receive some-
thing as being himself the retailer on the premises, allowing the plaintiff
for hia services the reat of the excess of the retail over the wholesale price.
At all events we must take the sale as stated in the agreement to be for
and on account of the defendant”  With reference to the effect of the
provision with reference to the abandunment of the contract by mutual
consent, the learned judge said: “This provision seems well applicable to,
and at all events not inconsistent with, the relation of these narties beipg
that of employer and emyloyed. The giving up the occupntion fa treated
a8 ancillary to and connected with the putting an end fo the plaintifi®s
carrying on and conducting the trade. The notico may be given at any
time and not at the end of each month from the commencement; and it
wis onlv proper where the relation was not that of menial servant, and
where thercfore ihere might be some doubt whether the employment might
not be a yearly one, to engage that the relation of the parties may be put
an end to by & month’s notiee. It is well remarked that. supposing there
was misconduct on th- et of the plaintiff, the defeadart might have
terminnted the contract at once, and on such determination the plaintiff’s
ocoupation could not have been intended to be allowed to subsist, It should
be observed that either party will have a remedy on the contract, if it be
broken by the other determining the engagement without a notice and with-
out rerzonable cause.”

Whero a fishmonger vngaged a man to superintend hia business in con-
sideration of a salary, a percentage of the profits and lodging on the pre-




