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CANADA LAW JOURNAL.

lars of the casa are referred ta in 21 CANADA LAW
JOURNAL, 71, aud zo Ont. Pr. R. 467.

W. N. Miller, sud Rae, for plaintiffs.
7.Megregar, fer administrator.
7.A. Paterson, for creditors.

THfs MASTER IN ORDNr'AY.-Under the former
referenca I had held-nat withçout authority-that
the salutary rule of judicial experience, wblch dis-
trusts the admissions of an accomplice in a criminal
sot utilesa corroborated, was applicable ta tbe evi-
dence on the issues of fact ini this case.

There is no presuniption of law agadiit the evi-
dence of an accomnplice. It is flot a ruIe of law,
but onily a general and prudeubial practice of judges
whicb, as Lord Abinger said, - des*erves ail the
reverence of law," tbat juries are cautioned not ta
respect the unsupported testimony of an acconi-
plice: Reg v. Parler, 8 C. & P. io6. The judîcial
caution only affects the credibility of tbe accom-
plice: but if the jury is satisfied of bis brutbfulness,
they May diaregard the caution of tbe judge and
give their verdict in accordance witb bis evidence,
and it will not be disturbed :Reg v. Stubbs, x jur.
N. S. 1.115. Nor la the caution liimited ta crimial
cases. It is equally applicable te cases of fraud.
The ruIn of the civil law, Ncni allegans tierfitudistn
suant est audiendus, tbough forrdierly applied ta wit.
nesses, is now only applicable tu the case of a party
seeking relief. A xiness, if an accomnplice in a
fraud, May be sworn in a civil suit; but a jury
wvonld be advised te view bis evidence with the
samne sorupulous jealousy they would that of a
particef s crirninis,

IIn cases pregnant %vitb frand, resting on tbe
attesting wituesses alone, bbese witnesses mnusb be
beyond suspicion; and if at all shaken in credit, na
part of their evidence can ba relied on! ' Bridges
v. Kieîje, r Hag. Ec. Cas. 288.

A witness, if laîrticeps frauidis, is flot legally in-
lamons, and may be sworn in a civil action, as Weil
as5aparticcps crintinis in a criminal action; altbough
it wonld be difficult for a jury ta give much credit
to bun if bis participation in the fraud sbould tara
out t0 be truc: Beait v. Bean, 12 MaUs. 20. The
testimony of a wibness, wha is a participant in a
fraud, ought ta be strongly corroborated : <iteûrisig

vParker, 8 Ind. 44
Au American text-writer on evidence in civil

cases says: Ilu cases where the statements of a
witnesa are those of a paricefs criminis, slîght credit
wvill be given: " Ilwhere the witness is Particeps
critirnis, bis testiuiouy with corroboration is an-
titlad ta little weight: I Wharion's Evid. Chu. Cas.
8. 414

Squally clear are the opinions of English judgas.
la Cottorn v. Lsuirel, x Atk. 43Z - the evideuce of a

witneuz was objected to because there was clear
evidence of hier participation in the fraud and
malpractices charged, but Lord Hardwicke held
that the objection only went t0 hier credit, flot ta.
lier competency.

Lord Eldon, in Homard v. Braitiiwaite, r V. & B.
3o2, thus roferred ta the practice 'of judges in dis-
crediting witnesses, whose evidence invalidated in-
struments they had signed: IlLord Mansfield often
said hie would hear those witnesses, but would give
no credit ta tîbrm. Lord Kenyon followed him in
that. I iiave. Jered froni both these great judges
to this extent: that if the witnesses are ta be heard,
their credit is to be duly examnined, but their testi-
mony is ta be received wvith ail the jealousy
necessarily-for the safety of mankind--attaching
ta a man who, upon bis catit, asserts that be false
which he bas by his solemn Sot attested to be true.
Every circunlatance, therefore, is ta be regarded
with a strong inclination to believe that which ho
did was right, andl that hie swears under a mistake. '

And bie added if the question ivas ta be tried at
law, - have flot doubt a judge would tell a jury,
they muaits look at his evidence with the most
anxious jealousy-that the saféty of rnankind re-
quires it.'"

In Bool v. Bliiedell, 19 Ves, 494, the saine
learned judgc again quoted Lord Mansfield as
saying that I a wvtness impeaching bis own &et, in-
steaci of credit, deserved the pillory ; "and he then
added IIAdmittinig, however, that sucb evidence is
ta be received with Most scruplaus jealousy, 1
sbould niat, upon the evîdence of those two witnesses,
have directeci the. jury to find any otber verdict'I
than the one wbicb ditiregarded the evidence of the
witnesses refèrred to.

These refèrences seeni ta warrant the conclu-
sion that tho salutary and prudential practice of
jndicial cautions to juries to regard wibb distrust
the tesbimaony of a w'ibness, who is an accomplice in
a crime, tbough nlot a rule of law, applie<' equally.
to the testimony of a wvitness, who is an accompli ce
iii a fraud ;iii fact, ta aIl civil sud criminal cases
wbere wibuesses are allowecl main alle gare turpi-
tudincin.

If during Monteitb's lifetinie, civil and critninal
actions had been instituted respecting these ware-
bouse reccipts, Herson would be a competent wib-
nae against him. But can it ba contended that a
judge trying eacb action would caution a jury as
ta his evidence in tbe criminal, aud flot in tbe civil
action?

Furtber evideuce has beeu given on this refer-
aube, presumably as a corroblorabion of Hersonsa
testimouy. But I do flot flnd that lb cornes withln
the definlîlon of corroborative evid'ence. It catit 1
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