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ior ln a place other than the private dwelling- housae in whiolh
Uien residcd," etcý., and imposed a fine of $5007) or in defaul,
reof 3 mnonths' imprisoument.
It le possible to suggcst many Cases where sec. 88 may-ý bu
Aied -so as te shift the burden of-proof.- But in theprsitce
proof that the place wherv the defendant had the liquor was
private dwelling house was clear, ami the mnagistrate so found.

,w coiild sucli possession b;e prixua facie proof of the offence of
ving liquor in a placei- other than hiq private dwelling hou-,(.'
e very evidence -which, it is contendi(ed, shifts the omis to th(
,used, furnishes the proof im answcr. Section 88 cannot, in thic
ry nature of the vircuinstances, be deemned to apply to this case.
Rex v. 'Moore (19 17), 13 O).W.N. 315, is flot a decisiora upion thtc

int raised here.
Thre conviction, therefore, could not stand.
It was open to thre magitrate, udrsec. 78, te amend tht'

'rmation, and, having due regard te the protection of thte
fendant under the concluiding prov isions of thiat section, to have
nvicted for an offene undier sec. 40. But ire had not doue so,
ýd ne sugg-,stion a-, Io au, aineuidnent undvir sec. 10'2 had be
ade te the learncd Judge. l{ad sucbi sugs ion en made-,
could flot hiave beevn compilied w-ith without reinitting the casLe
thre mnagistratie. Tire pýower te ainviid undur sec. 102 la givlen

kly lu case-, whcrv it appecars that the urerits, have been tried,
o, arend by eenvicting for au offeuce under sec. 40, wilthouti
ylng thre accused an potuiyof tinig tirat charge. would
A ire propýer.

Thre conviction shouild, th[fo v bu quashe ith( ile lisual
rder for the ngittesprotection.

Reference te Rex 'V. Newton, inte 249.

&fMruLAN v. DiN-wwÀu.-KLLYi, J., P;' Cîun-Dec. 20.

Jp4Igment--Actioi for Reccovery of Laind-M.Iotioii forf Summary,
uWgnt ivider Rule 57-Affidavil of Mets Cýross Cami sli on-

ýwoucof Triact Iast4.--An appeal by the defeudant froru

mL order of one of tire Registrars,holdiug Chambters lu Uic plac
[thre Master in Chambers, granting suinniary judgnrent under
ýue 7. ]KELLY, J., in a written judginent, said that thre defend-

mt's affUdavit set out that heo had a good defenoe on thre merits,
nd it and iris cross-examinaiiion thereon shem-vd Uic nature of iris
efence and referrcd te facti and circunristanice--wich ire deemed

ntt dhlm te dlefeudl--with sufficient particula.rity te indirate
bat there wrs a friable issue, whieh could not. Ire properly dispoeed


