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awaited his decision. it is quite truc, as Mr. Moss pointed
out, that, whether the jury notice was struek out or flot, t11e
County Court sittings was oneC at which the action could bie
tried; Stili that does not, in iny view, made it less undesirable
thiat the junior Judge should have taken the course that lie
did.

What lie appéars to have donc Nvas, aithougli oniv 1wo
w-eeks had passed, aithougli there had bcen no want of good
faith in proseduting the action on the part of plaintbiffs, to

iaike a peremptory order to go down to the sittings, flot
knowing at that tîme whether the action should bie tried
wvith or without a jury, and that in default of his doino- so
his action should be dismissed. ,

It may, be sufficient for the disposition of this appeal to
say that we think that the Judge did not exercise a judicial
discretion in making the order which is appealed f romn, and
-on that -round the appeal miglit bc allowed, but, in my opin-
ion, the case was not one coming within the R~ule which was
applied by fthc learned Judge.

TIe Runle which. was invoked by thc respondent was Rule
-13.3, wluch reads as follows:

" Except ini the cases provided for by Rlule 434, if the
pleadings are closed six wecks before the conunencement
of any sittilgs of the lligh Court for whichl the plaintiff
might give notice of trial, and lie does not give notice of
trialt therefor (or if the plaintiff bas given notice of trial
but does flot proceed to trial pursuant to such notice), the
action inay be dismissed for want of prosecution."1

Thc learned edibors of the book of 1ractice, Holmested and
Langton. expiress i a note to that Rlule the opinion that an
Irish case of Foott v. Benn, in which it was held that where
there had beeni, as there was in thie case, a trial, the Rule
did n)ot apply, is not applicable in Ontario, in view of Rales

-1 33, and 530.
We dIo not agrec in that view, and think: that the Irish

vase Wals %V(l11 decided. That case is reported in 16 L. R. Ir.
it p. 217. The head-note is as follos-" An action, in
wbichi the place, of trial was out of Dublin, wus tried at the
spring wssize's. 83 when a verdict was directedl for b0w
életcndant. This verdict was set aside on the ground of is-
direction, and a second trial took place at the sp)ring ssîes
1884,. resulting- in a verdict directcd for the plinitifr, whiioh


