
following Rie Tlhuresson, 3 0. L. R1. 271,1 i(. W. IL. -1 liv îiwdlv
thie following direction for the entry of judgïiient:

[The action M'as to be disînissed unless plaintitt atsfc

thec Master, upon a reference, that hie was in a posýiiti on ti o-
<onvey the nîortgaged property substantially as it ýa, wn
lie took possession.]

1 arn unable to agrec with. tAie conclusion of the trial
ýJ udge.

The prineiple upen whichi Re Thuresson was deic s

not, in my opinion, applicable to such a case as5 thiis....

[lieference to Walker v. Joncs, L. R1. 1 Il. C. 50;- Loekharilt
v. Hiardy, 9 Beav. 349, 357; 1Perry v. Barkcr, 8 Ves. 527, 1
Ves. 799; Gowland v. Garbutt, 13 Gr. 57s8; Suboolu v. Sali,
1 Sch. & Lef. 176; Stokoe v. Robson, 3 V. & B'. r) 9 's

385; Shelmardine v. ilarrol, 6 Madd. 39; Kinidv. Trol-
lepe, 39 Ch. D. 636~; Dyson v. Morris, 1 Ihire 1.2'; i>aniî"r
v. Ilendrie, 27 ilcay. 349, 28 Bcav. 341.1

1 have found no case in which the prirniple lias, boeln
applicd wlîere the rnortgagee is in a position ii r-estore î 1

whole of thc mortgaged estate, buit not in flic conii1tion1 ili

which it was wlien hie took possession, even aiougj li th
altered condition îs due to his owfl act or t11wet of thiost-
for whose dcalings with flic estate hoe i aniswer-al te tic,
iortgagor.

To give suci a wvide application te the prncpl ouldl
imake it impossible for a inortgagee who, hadl eiitereid iffto
possession of mortgaged property w'orth not more, it iiighit
be, Vian one-tentli of is debt,. Vo sue upon the covenain,
if hie had citier by nets or omissions causedl or suffered tuec
con1dition of the property to, be altercd, bie if by pulling- 1(N dii
a building or the improper dutting down of n trce, or flio
like, though tic result had been Vo depreciate thc value or
ite propcrty but te a trifling extent.

In xny opinion the principle does flot extend to, a mr
aiteration of the character or condition of Vie mortgagedt
ustate, wicrc the mortgagee is ini a position Vo reconvely Vuie
whole of the land itself. I use this expression as meaning
thle land apart £rom fiat which is affixed Vo if, cifier by the
operiatien oif nature or the hand of mani, such. as a tree or
a building; there is, as I view if, ne good reason whýy he
should net bie enfitledl Vo recover fie rnortgage money aftur
djeducfîng from 1V what may be sufficient fo compens-,ate tbe
mnortgagor for flic injury donc Vo, the xnortgaged property
by the wrongful act or default....

[iReference to Munsen v. Ilauss, 22 Gr. 279.]


