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autborized a reference ta arbitration ; but that
the refusal of the freebolders and housebolders
ta naine an arbitrator did not enable the other
two arbitrators ta proceed, the proper course
being to compel the appointment by mandamus.

Fer Wilson, J., the difference of opinion
must be as te the position of the new site, after
a change bas heen agreed to by the rate-payers,
nlot as ta wbetber there shall be a change ; and
the arbitration therefore wa.3 unautborized.-
The Corporation of thse Township of T'oronto Y.
McBride et alt, Executors of William McBride, 29
U. C. Q. B. 18.

ONTARIO REPORTS

QUEEN'S BENCU.

(Reported by C. REoBiNSON, EscQ., Reporter to thse Court.)

IN RSk LiNDIEN AND WiFs v. BuciHANAN, IN TOUt
DivisiSoj COURT.

Division Court-Set-off o! judgmenbts-Married womes .4ct,
G. S. U. C. Cà. 73

L. and his wife, isa liad married in 1865, rcovered judg-
nient in the division court against Bo, for, rent due ta
Mrs. L. on land ishieh she liad inherited froni her father
tu 1852, and B. an the sanie day recovered a judgment,
against L. for a larger suin.

lU, that Mrs. L. being entitled under Consol. stat i.
C. ch. 73, ta, the reut as hier own, and lier husband joined
iu the action for conformity only, there could be no set-
off' against it of B.'s judginent against L

Sucli set-off having been dircctcd in the division court, a
niandanus was granted to thl-lerk, to issue executioll
un tihe judgmeut recovered by Mrs. L.

[29 U3. C. Q . .

This was an application for a mandamus ta
issue exenution upou a judguient recovered in
the division court.

Tbe facts rppeared to be, that on the I8th of
December, 1868, Liiiden and bis wif'e recrvercd
a judgment in the division court of the coî,nîy
of Middlesex, against Budheinan, for $17. for the
ahare of the rent due ta Linden's wife, on land
wbich she had inberited froin ber father. wbo
died in 1852 intesate. leaving bier and Buchan-
gn's wife co-heiresses of bis estate. She Was3
niarried ta Linden in 18-59. Ou tbe saine day
Buchianan recovered a jutîgment in tle same
court againat Samuel Linden for about $80, an a
note of Linden'à;.

On tbe l9th December, William Honrton, Esq.,
the deputy judge of the said court, addressed an
order ta tle clerk.' directing bum ta deduct the
amoant of the judgment obtained by Samuel
Linden And bis wife again8t .James Buchanan,
froui tbe judgment ohtained by Buchanan against
bin. and collect the balance. Application was
made ta the dpputy judge for an order ta Issue
ezecutiofi on tbe judgment recovered by Linden
and bis wife. sud lie refused ta grant it, or ta re-
scin<l tle, order madIe hy him; and tbe clerk of'
the court niso refused ta issue the execution on
the juldginelt, iu consequeuce of the order of the
judge

in ilairy terni lnst, Osier, an behaif of Lin-
dan snd bis wifé, obtained a rule calling on James
B3uchanan and William Ilorton, Esq., deputy

clerk aof the said division court, ta sheis cause,
judgeof the county court, arîd W. R. Bernard, Esq.,
an the first day of this terni, wby a mile for 'a man-
damus sliould nat issue, directing tbe said judge ta
order the said clark aof the said court ta issue ex-
ecutian upou the judgment recavered in the said
Plaint, in favar tf the plaintiffs therein against the
said James Buchanan; or wby a writ oai'nda-
mus shouîd not issue, directed ta the said clerk,
ta issue such executiau upan such judgment ; and
wliy [he said James Buchanan should nut pay
the cos[s of this application.

During this [uni C'-ra/lie sbewed caRuse: las
[lis Court any power ta interfure in the matter?
The question of' setting off judgmentm is one witb-
in the jurisdiction of- the judge of tle division
court, andi tbaugli he may bave decided erronu-
ously tItis co«urt will nat interfere: Dannel/e v.
Stewart, 2.5 U. C. R., 398 ; MePher.,on v. Forres-
ter, 1l [U C. R. 862 ; Berkley v E/dekin. 22 L.
J. Q. B. 281 ; Read v. Wedge, 20 U C. R 4.56 ;
Con. Stat. U. C. ch. 19, sec. 134 The connity
court judge has died mince this rule i8suel, And
bis deputy ceases ta have any author-ity, Lau tlint
the mandamus cannat now go ta bum.

Oier, contra: The judge of' tbe county ct.urt
beiug déad, the writ cannai go ta his deputy, but
tle mauidamus can go to the clerk of the court.
who is the propur alicer ta issue the writ. Tlhese
judgment 8 h)eing in difft.rent right.4 conld not ho
sut-tiff. Tluy are flot cross judgnsents bl-ween
the Parties; nor are they suhs1tantially between
t[ e saine pertius: ChI Arc/ ]'-th ed , 723, and
the cases there cited: Roegina v. Fletcher, -' E &
B. 279. Mlrs. Linden was mani-ied mince île 4[hl
May, 1859, and ilsis property, for the rent aof
which she sued, mhe. inherited fron hier fater,
aud under the Con. Stat. U. C. ch 73, t4ie is
entitied ta enjoy it as real or personal prapenty
free froni the debts aof, lier husband The dejîuty
judgu bas enduavored ta inahe this judgmersî;
wbhicl1 is bers in bier own right, applicable ta
satisfy a debt of ber hushtsnd.

RICHARDS, C. J., dulivered thejuigmunt aof [the
court.

The nffiýjavitsq filed on behaîf aof Mr. Buchonan
shew, that Linden was a mi aof idie andi dkssi-
patcd hbits. was aquandening bis wite 'a and his
own property, and was largely indehted lu %Ir.
Buchanan, in addition ta tle note on whici lie
badi recovered judgment 'in the dlivision courlt,
and mudach oflsh indubtedness arao fri-an noces-
saries supplied ta him to support bis fasnily, and
for indehtednsss ariding /fromt becoming surety
for Linden for goods bie lad purdlissed for bis
famil7 ; -,bat Linden and bis wife had isald their
interest iu the fanai wbich bad descended ta lier
and ailiers front, ber faîluer, And unless hae was
ab!e ta met off the judgment which Linden Ansd
bis wife bad recoverud agairist lim. ho woull riot
be able t> get anythurîg frant Lindet) frai,> wliaî
bu owud biu.

Iu the affidavits filed ant behlf ai' Buchianan,
it i8 not denied that the Verdict in the division
court against liii waâ for roi due on proporty
inlerited hy Ltndleni't wife frn lier fistber. or
thât ha neyer lad or pretended t,> daim nny in-
terest in tle sai-t rent. as alogud in [le affidavits
filed made hy Mrs. Linden. But it is sta1ed the
antunit was recaverud against him, Buchanan,
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