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Charge, arising out of the bankruptcy of the

TiSoner, upon which it appeared the prisoner
ad been arrested, and- that Patton and Horton
8 became buil for him in the charge, The
Prisoner was remanded to the 31st December,
€0 Warren was again examined, and a certifl-
¢ate being shewn to him, he stated it was a cer-
tificate of one John W Pettingill, Trial Justice
OF the County of Middlesex; he proved this
gertlﬁcme, aod that he Pettingill was a Trial
Ustice—no evidence was given as to what was
Weant by 5 Trial Justice. The certificate was
dateq 28th Docember, 1869, and it certified *¢ that
© Within complaint and warrantare true copies
f the original complaint and warrant before me;
1%, that the within named John O. Robinson
ath not appeared or pleaded to the said com-
Plaint ginge the date of the same.” Attached to
£ 18 certificate was a complaint—cominencing as
Tlows: «To Joha W. Pettiogill, Beq., a Trinl
Ustice, &c., Calvin Horton on behalf of the
Sommonwealth of Massachusetts, on oath com-
lains, that John O. Robinson, &c., on the i8th
o M&y, 1869, &c., the dwelling house of one
Arrett, in Somerville, &c , feloniously &e., set
T® to &c.,”—and he prayed that he might be
&Pprehended and held to answer to said com-
tint, &e.—underneath, on the same sheet was
Yarrant 1o take the prisoner and bring him be-
°Te the gaid Trial Justice, or any other Trial
Ustice, in any Police Court, &¢., to answer to the
:.reg')ing complaint of Calvin Horton &c. The
""FSS stated that he saw the original warrant
Information in September last; that he com-
pa"’.d the copy made then with the original infor-
co“‘_")n and warrant, and he said he knew the
ho‘"e! produced to be true copies; he stated
o 'Wever, that he never compared them with the
Meinal, nor did he see them compared.
€ prisoner called witnesses, from whose testi-
ol;"‘y it appeared that he left the United States
account of the charge arising out of his bank-
b Ptey, and that Horton and Patton were his
%, anq that Horton boasted he would have the
-180ner brought back : that the house in ques-
A " Was only partially injured by fire on 19th
thpm last. The person who coutracted to build
Nog o U%@ Was also examined. The house was
uished but in course of construction at time
oth, re, and no person resided in it at the time;
ey €vidence was given to shew that the owner
t ir"ett‘wus suspected to have burntit. Upon
th: evidence the Pollce Magistrate committed
Prisoer for the purpose of his extradition.
‘bril:. B. Read, Q. C., and Dr. MeMichael for the
in s".“el'. took various objections to the proceed-
M. i“The information upon which the Police
Mg “"N? acted was insufficient, and did not
Taut him to order the arrest of the prisoner,
epo the subsequent proceedings: that the
“in s"""{s of Patton, Horton, and Fingay, taken
°0ulde hmted States, were not depositions that
Crimig ® used or received as evidence of the
eceiy ality of the prisoner: that if they were
test ";’le they were not properly certified and
efor: : that the complaint and warrant made
Yeceiy gnd lssued by the Trial Justvlce were not
0 ox "l e, being only copies of copies, and that
o nu?h“-““’" or proof was given of the duties
ed thm""‘y of a Trial Justice: that it appear-
the prisoner was not guilty of arson,

the building set fire to being an uvnfinished and
unoccupied house, and not the subject of arson,
and that the warrant under which the prisoner
was now detained was insufficient, in not stating
whose house the prisoner set fire to.

John Patterson on the part of the Minister of
Justice, contended that the depositions were such
as could be received, and that they were proper-
ly before the Police Magistrate.

MoRrR180N, J.—The first and most material point
for determination is whether there appears upon
these papers returned before me, as provided by
the statute 31 Vie. ¢. 94, 8.1, of the Dominion (Be-
served Act, see stat,32,33 Vie.p.12) such evidence,
as, according to the laws of this Province, would
justify the apprehension and commital for trial of
theprisoner if the crime had been committed here.
Under the statute it is the daty of the offi -er (in
this case the Police Magistrate), to examine upon
oath, any person or persons, touching the truth
of the charge ; and by sec. 2, in addition, it is
provided, that upon the return of the warrant of
orrest, copies of the depositions upon which the
original warrant wasgranted in the United States,
certified under the hand of the person or persons
issuing such warrant, and attested upon the oath
of the party producing them to be true copies
of the original depositions, may be received in
evidence of the criminality of the person appre-
bended. In this case no oral testimony was
givea by any witness touching the truth of the
charge against the prisoner; all that was done
was the laying of an information by an officer
who deposed that he was informed and believed,
that the prisoner did burn and cousume & cer-
tain house, without stating whose house it was,
on the 19th April, 1869.

The truth of the chargze must therefore wholly
depend upon the depositions upon which the
original warrant was granted in the Uaited
States. On this argument it was conceded that
unless the statements or depositions of Patton,
Horton, and Fingay, taken before Isaac S. Muzo,
the Justice of the Peace, on the 13th December,
1869, were receivable and cou!d be read against
the prisoner, the case must fail, these deposi-
tions containing the only evidence to justify
the prisoner’s committal. The origiral, and the
?“ly warrant that appears to have been issued
in the United States was the one before me,
issued on the 20th September, 1809, by cne
Pettingill, styled a Trial Jastice (whom I as-
sume, although no explanation was given at the
time, to be an officer like our Police Magistrate),
upon a complaint made and addressed to him,
that the prisoner on the 18th May. set fire to tho
dwelling house of one Barrett. As our Statute
permits depositions taken in a foreigu court to
be read in Jieu of oral testimony, and where the
case depends wholly upon such depositions, we
must be strict in seeing that they ate depOS}l!ons
coming clearly within the meaning and provisions
of the 2nd section of the Statute. Now the state-
or depositions that were received as evidence of
the criminality of the prisoner and objected to,

were made on the 13th December, three months
after the original warrant issued, They are not
depositions made before the Trial Justice who
issued the warrant, but before another oﬂicey. a
Justice of the Peace. They have no caption,
nor do they state or indicate in any Way, on their



