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On 18th Qetob r, 1539, Me. Boaltm filed an alidavit male by
one Mapasset Leesou, that he Leeson hal a demand agaast
Franei<, due onn mortguiee, that Francis gave him an vrder on
Me. Boulton for maney enifected on the utes mentivtted G @ re-
ceipt (produced) 20th December, 1836, note of Thomas Fallow

and Jo<eph Fallow, for £31 5. but to sue one Wm., Jolnston for

1 horse, thiy note having been given on representation that it was
goud 3 suso Win, Watson's note tor £21 1Us. tur collection ; also
Andrew McQuenalan's note for £26 5s. tor collection.  That
Lecwn gave the order to Mr. Boulton, who acceptel thoe 'same,
and agreed to pay lam the balanee after deducting certun costs
dae him by Franeig, that ho (Leeson) found there was only o bal-
ance of some S0 (due on the whole traasaction, which sum he

that this upen letter was Lost having heen treate:l as unimpor tant
whea Leeson dilovered up Mee Boaltow’s receipt.

Daverai, G, J.—In tive ab<ence of any atlidavit feam Franeis to
the conteacs, D niust presuate thiat he did give Leeson sach an drder
or open letter.

It would biave been much more satisfactory if it had been dis.
tinctly =tated when this onler was delivered to Mir. Doulton;
Leeson says notiung as< to the time, Mr. Boulton only says it way
lnst spring, us he thaks. 1t wouid also have been sat:xfactory to
know when the arrangement between Leeson and Mr. Boulton,
and the transter of' Donald«on’s note tusk place. It might havo
been stated whether it was befure or after the 21th September
last.  Any «uch arrangement after that summons, wonld be open

( leczon) arranged with Mr. Boulton, in fu . of the order and agree- to a very Jditferent construction, a3 to motives from what it might

wment with Franeis, that Francis scems desirous of getting the receive it maude before.

money 1to s own hands to his (Leeson's) myury, and that the

But the balance between £26 16, col-
lecteid as debt trom Watson, with subsequent interest trom the dato

present proceeding isto hisinjury, and contrary to the agreement  of the endorsement on the execution, and the payment to the

with Francis.

Sheriff; and the sum due Mr. Boulton, fur ¢osts i the suit against

On 2ith October, 1859, affidavit of John Cool, that Francis is ' Johuston, has not yet been ascerwined
indebted to hum and therefore gave him & power of attorney dated -
25th August, 1854, to receive all monies due to him by Mr.:

Boulton, for collection by him on Francis’ account.

On 28th October, 1859, affidavit by Charles Durand, of Mr.
Boulton's admiscion of liability to pay the balance of tae money
collected from Watson, to Francis, deducting the costs due in
Francis v. Johnston, the admission being made after the making
of the order of 20th September last, and no allusion being then
made to any liability to pay Leeson, and explaining that Fraucis
residence in the Township of Normanby, in the County of Grey,
renders it difficnlt to have communication with him.

On 20th October. 1839, there was an order that Mr, Boulton
should pay to Francis £26 16s. collected from Watson, and the
costs of the application subject to any deduction for the bill of
costs ordered by the order of 28th September last, to Le taxed
provided Mr. Boulton within three days from the date (29th Oct.,)
renderd and tax his bill.

On 1st November, 1859, aflidavit of Mr. Boulton, that when
Durand first applied to him in this matter, he told him Francis
had given Leeson an order foe the balance due him. That at the
time of the first application he did not recollect that he (Mr.
Boulton) kadaccepted that order.  That on seeing Leeson he (Mr.
Boulton) nrranged the amount due to Francis, as sworn to by
Lecson. That he was engaged at the assizes, when the case came
v and the order of 29th October, was made.

On the application of Mr Boulton, Mr. Justice Burns rescinded
th]g lorder of 20th Octuber, leaving both parties to precure further
affidavits,

On 11th November, 1858, affidavit of Alexander I, Soott, that
George Wright, holds 2 mortgige on a lot of land in Brampton,
given by Aleaander A, Anderson e ux to seenre £93 95 10d
with interest.  That Andersun had buught the lot of one Elhott,
and gave a mortgage to him, and then Francis hought of Ander-
sun, subject to the said mortgages that he (Scott) was not aware
that Manasset Leeson, hias or hald any claim on the lot or the
mortgage.  That on the 220d Apil, 1838, £33 4« 81 was paid
on the mortgage to Wiight, to Mr. Scott by Francis, and was
cudursed thercon, and that no other payment was made.

Oa 17th November, 1839, affidavit of Mana«set Leeson, that he
was paid the balance due Francis, by Mr. Boulton, being S60 by
the transfer of a note of one Thomas Donaklson, for that sum,
which he knew to be good for the amount, aml has aiven credit
to Francis for the amount on a bill due by Francis, on mortgage
which he was to pay ¢n a lot of land, which he had agreed to dis-
charge from incwumnbrances, and which he had sold to Leeson.
‘Lhat he gave the writing from Francis to Mr. Boulton, as well as
tllgc o;iginnl receipt of Mr. Boulton, when he settled the sume with
1im. ¥

On 19th Nov. 1859, affidavit of Mr. Boulton, that this order was
an open letter from Francis, and handed to him hy Leeson, when
he produced ** my receipt to said Franes last spring, as I think,”

* Thi< onler or writing by Fraopes on Mr. Boulton, in favor of Lecson, was not
produced.

1 gather from the affidavit ot Leeson, and Mr. Boulton, that it
is intended to be urged that Leeson settied the balance at S60.
And thereforo Francis is concluded. 1 gee no authority for Lecson
to do more than obtain from Mr. Bonlton the sum due by him to
Franeis, but not to compromise or give up any part of l'rancis's
claim whatever it might be.  Therctore this payment to Leeson,
if mood in other respects, does not conclude Francis,

I therefore, Ist. Order that Mr. Boulton render his bill in pur.
suance of tho order of 27th September last, giving credit for the
full <um of debt and interest, received by him in the suit of Frncis
v. Watson, within a week, and thatas heisin default in not having
obeyed that order he pay tae costs thereof.

2nd I order that such Witl be taxed, and that if there is a bal-
ance after allowing to My, Boulton, the amount of that li and
the 860 paid to Leeson, that he do within a week after such tax-
ation and deman:l of such balance, pay the same and ihe costs of
this application to Franeis or his lawful attorney.

3rd. That Mr. Boulton do within one week produce an affidavit
showing whether the arrangement with Leeson, and transfer of
Donaldson’s note was before or after the summons of 24th Septem-
ber, 1859. 1f before,—and if there be no balance due Francis ag
stated in the preceding parazraph then the summons to be dis-
charged with costs.

Cosmenrcian Bask or Casany ve LeEr aAnp MoeUunnocit.

Tesue Bk = Nutace of tridd—Ierepulonty—Sotting aevle,

A defendant who hie< one ples, and by mistike serves 3 ditferent ons, cannot bo
heard to otyeet to the issue book, on the gioand it 3 does not contan 4 tege
cupy of the plea iled,

Nutloe of triad in and > for the Cwunty of Yark "anl naté United Counties of
York and Peel,” ts 2 more icregulanity wlhi-h sy s waleed,

Drareg, C. J.—This i3 an application to set aside the notice of
trial, for irregularity.

The Jdefendant, by a mistake which was explained (though not
on aflilavit), filed a plea at London, and served a different plea on
the agent of the plaintiffs' attorney at Toronto. The defendants
attorney resides at Steatford. He employed an agent at Londun
to file appearance there, as the writ was issued from the office
there, but instructed (in order to throw the plaintiffs over the
Winter Assizes) that agent not to nccept service of any papers.

In consequence, the plaintiffs’ attorney sent a message specially
to Stratford, and served his declaration. In the same spirit, the
defendants’ attorney employed the same agent to file a plea in
London, but instructed that ageat not to serve a copy on the
plaintiffs’ attorney, who resides in London, and whose clerk was
present when the plea was filed. He semds a copy to serve on
the agent of the plasutifis’ attorney in Torunto. The plaiatiffy’
attorney, without waiting to be served, makes up his is<ue book,
aud from the declaration, and from the plea already filed, and im-
mediately seuds to Stratford to have the joinder of the issue,
issue book, and the notice of trial, served on defenidants’ attorney,
alt which wasg doue. It is now objected that the issue book i< jy-
regular, beeause it was served beforea copy of the plea was served.
On examining the papers, it appears that a copy of the plea filed,
never was served at all. s I understood the explanation offered



