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The lîînzuage of Gilîb, C. .1. ira IPhill;aaînt v. C'aieiell. t'a Tnîiîît.
176, bais fir ais it giles adv erse to the dettndaîts. tliough taot fiiiv

attoritlv oil the poinit nt izisuu. Xoar haie 1 found aay case whidi
affordia iiny dirct guidiance for a deciiori.

Lookiîîg thon lit tie fiets, it appêaars te nie tiant tlie second mort-
gage %vonld nevor have been tak-cn frotte Duignian. but for tie lo.4
of the îariority ot tien first uiortgiage giveîi by 1dmti tu Ille intestate.
The jury have ii tiis cause d eteriiei tint soûcle priurity wvas lst
by' tie lieglect of tlie ulefeîdiints. It zîîay hoe trîilv 6111id <bout bv

tiukillîg tUns rnortgageù the iîitiatîite hll à reiisoniiall prospîect Uf
belle,, qectired iii lie pîipient of Diigiiii's delet to liii.i leit 1<
does flot appllea <liat theic ii<eiatc l imwaire of the tuecesaitv of
tîjis stel), leur tinit lie -ancetjtil it luefore il tvils tauke:i, and it is
obvionis tient it, WaS for t (lC fk'ilalt'S itru.t t olîtinliaîis
securi tv, silice to %lîîitcver exteîit à î~e a aijlaible, thley se tier
reatuccî t litir liîbilily iii dlainages to tic îulaiiîtifTS for <bîcir îîcglett.

Tlî'ecsit for tiae sconud lîitr tage lrose frotte t làe ule!ftîiàdnlits,
oission iii regaird to tic tirst. The iiecea.>itv for the foruclosiiet
suit tires a frouîî the saie cause. The coýts uf tliat muât arc mliat
tlie defeaidamits first of ail scek. ta olataii judginicit for agiiît
tlie intestiite's estaîte, and( *lieuî toa set it, off fiailut tie jlaiiîtitf's
judgiiieîît for tieat iietdigent oiiiis,iosi. 'llie siieciat cir<îiiistanîce
rclied ail to supplort the aipplication is the iisotvency (if tlîe inte.

tiates etAte. Lt is lirgead. atd if traie, as atîtîcrs to Ilaie %vitlu
irresistilîle force. thiat the ulîlicieiicv iii the assets lias arisîiî froint
defciidants' candîzet, and tlie to>tal boss o>f tlie debt, dIll by i )îigiian,
tl.t, tlie rctiiner is tuill openî ta qlie-t iin, tit tlie verdict aî';aîiiiqt

the diefeîdaiits is tlîe oi;Ily fiîiid ulaiît. f m iil t pl aiiti fs' have te
pay tlic exile, ses ot adiniistratiaon for wliich thtv arc persa llîiby
liable, anîd tlit it %voud bp ijîist iiiier the circu:iiiistaisice-3 ta
rebieve lie defeadint s hy a lîruîccdi îag bey<zd aRoy decidltd tase,
aîîd whiel ivould occasionî Ioa3 <ai iiiii<îceet'pairLica,.

Witiîout reference toe nbi4ag.iunent, lîeciniae 1 (Io net tel dIriven
to rely iellai i, but pireterriîig th li Iroad -rend that thli defenalants'
caqe i4 nat onac wlieli entitles them te tile ellitamblc relief aînked fer.
1 discliargc the siuiîons %vitla co.,ta. Sec l'oiing v. Qyte, 10 Moore
198; J/aîison v. i.ckeniîoî, 2 Dowl. P. C. 616; Zý,ayIer . Coeok, 1

Yolingc, 201 O '1Uare V. .Reces, 13 Q. B. en).
'mutains disciurged %villa cests.

WAÀnta v. VA-,cE-TîleNivsoç, Gmîsx~

!fqarpaî,iiaîe &af'ae issue qireni asa/- 1o y otîy,-~li/aMera 4iisd< i naunc
puro lunia-suae P)iadddaes
Ill'artaii vie of An ailtaebtez ouater, or suînrmaun te pty Caver lxtasied lla'eeon,

t'ax iaîaea..aiau, à f a cuiit li aau ai aiw c iiL ta )l- aara.d ruom tiaaie giaailai ta MIara
<liaaairi Itbat aila cairisii'tia.a'lii a kteomil.-dg" aaf lia, s rviace.

1Çu rh l uia.saanîn oe py awur %%iiA ar:eaat un (paie day, aind jaît-ment itatarreat
Mit I ha iaaxt daay. wtiaai ta acar auliaaai, .k î.ia. o (thalatai e aAl ar uîi<a
tiaa-d ésariliu th, iiafrrii , a n a ai iai u<au t e ai , -deI.itaartr, oan liae iuraaaia
<ho 1< i %%. iMalle afit'r tas Plua iacaluiu b-14 la iea y Masan Of Ilei aa'aaIl of

Ilile garifIjta It.te was glieala bo aijaidguuia.t cauditor to ialiiead tla order
aaauc, puai ilu, wiîbaot tests, the, daiay ba'iiig the delay ù[ath <i btadge auad Det of
tlia p.r<y.

Qaio ra'. a'h'iiid not at oriiers; As va.t draieuus l' tn pniete dateat as of thea day et'
aeamb.ft. a iaSaloi aof lIae day oft dvv,'ia'" cifJagnient?

Thea exrcuiear aýf Ille gairiiet,liais buIngm r a a t lierre waai ne, delit de nt lthé
uniae <t'e orderi îaaus sladl, et abat tl ha,.o mas c'Ilti&sia,îi lwi'aii <t'e jud<aiint

ceiir tiàal juatgieiat ia Ilr, whala ei itter oft<hienui (1 iet, laua'a' 'las gilveli
to tike an taaiua î,n paynicrit afitis. tChlauibe"'~. J.liy 2', 1 laSa

A stimulnis wau abtauruîaî ly lic( exectitair of the giaaîslic caîl
irez lipon thei juîlgniia' iit cî.îauitiir andii jiidiginent delttur to slcw enise

wiy tlie erder madle iii tlir iatter ail tlac 22iil ,)lune Iast. irdlîrîiin.
the garnisliee te pay over te t<liceiitair tie embuent of luis iiîdebt-
edies te tlîe debtor salield nî>t Ilie reseindcul.

1. Becauec <tic sîîniois to slicw cause tupon wh'iel tlie arder
wsas iis malled hall ilit beaui per.oiailly servi'd oit thle zarîiisliee

2. itucause nt tlie tirneofef liiaiakiig of tlie orîler the gariaistee
%vas deail.

as. i'aecitaae nothi<îiz wais ditc at tlie tinse.
Aiid <lion _.'rounals di'.cliîsed ini the iitidavitsq eid plirs file(].
'iteî attidav 1< male I)v M r. Brunisl-ill. anid reférred to in tlie satin-

nsiis. siated, iiiiuî aithler t hings-tlit the, garnisliec(lied on the
251 h .1 îiie. I 8t;:3 tient lie, N r. lirtiie'.kil, li <u ofliii, executoars of

tlie dcîased ;tlîut fAir aboaut,< ci% museilles h<.'ore lbis îheatl thli
garnisle ils si. i ei ivt contiid lit li' biouse, nda tot uîaievl t<a)

,attenid tea lais buisinecss, alit faîr hhlile tline biture thle ari'ha''
deatli, tlie dcponecit rebided chillyti nt Braidford. iiad loelacd after

tlie afiairs of the gariîislie, anid lie is w~ell ncquinte<i with tlîc
sinîe ; tint titi attachiiig orîlor was tak-em out oni tlie 1.1t1 April
lest; tint a somniiis ta î>ay avor was tah-ez out en the l6th Jurie;
tient udethler oif theîii wiis personiilly scrved on tlie gairniihce, anît
fronti statcintents meulde by aint te tho dî'poneiît, hie (the dc1îonent)

1~ ~ ~ ~~î kniiheleI i novlcdge of tlic simnins having
bueîî issuell; tien, a eeo>y ofet ricing tarder wvas hantied ta Ilie
dhtliiieCita lînt iet diii faot ncelt service for the garnahlîe; tiet lie.

iuieiens of tlî e l6tli ,J'iiî lie believes syns t7erveil an J. WV. Il.
%'ilsain. nut nttoriicv, v-liei lîand accnasioiial! been retitiiied te (Io

busainiess for the giiriiiishicc, luit whio lia(! no autli<rity te accelt ser-
t ice ut its or piliears reqiiiriiif liorsaleal service; tient lie (tlie
dii.îîent) oan the '22i ot .)telle, lîavaiug eard of tlie isque <if tlic
situatiouns, anud tileit the jidgmnîit, crelitbair «'ils lres.siti tlîe juilge
iii cliaieri for ail erîher <lîcreen, despaitclied a <elegýrnnu te 3lcsýsrs.
Patersoni & Iliirrisou, )lis soilitaurs, to sc Mdr. O'Brien, tlue agent
fuor tlie said J. W. Il. Wilsoni, aiid te redîliate tlic service, whijch
lit) belieN es wnls ecordiiigly dene, nu n commnicationî was nimbde
Io tl.jreigjige iii clianibers by3 Messes. Piatersoni & Hlarrsoun
dtlîte <lcrdi'r anal suininuns baud neyer been lîcrseialy scrved;
tint iii <irîer ta set asile tlie suiiiinieîis anid service on Wilson, an
affidavit, %vas draiii îîl) te liesu oral bt' tlîe gariiisliee, statiiigtl t ht na
service lianld i nade tîpîîn Mi, tînt befate cnflilavit, nrrived nt
liradfordt<leainishee wsas cttad; thauttont<bac 2tdh etJune tae order on

t<lie gairiislaee te pnv over «'as mllde; tient lie cabrn snv %ville contiileiice
tlie garn i liee's estite is floit i si deahteal te 'ance ; tiat tue judgineuît
creditor na tlîc jîîguincnt ilebtor tire iîroetlcis.iii.liw, and lic tuai

dcjiotii't, bt'ljevcd tlacre <vas colliuioni litweet'i hem.
Roertî' A. Jiari'ison, fîor the sumitiens. said lie diii not rel>' sei

miauch balloîn a %vaut cf liersonal ser% ice, ns lapon at tittîr wvau oft
siarvice. îotlu et the attaucliui order anît slîrninolis te gma%, ever annd
se contciaied tiant the erder te p a gh tii, ho reýScidc il eyv
Daille, 1.1 Juir. 1070). Tbhis grofnale i rgcd as eopen te liîn as hiuîg
agraiil c'di.cosed in aiffidiiitsanb îînlbistih.ul.' Ilcalsecontended
tlia -nirai circnstances t lie stiiionsetoaglet t hob made absebiite,
iia.aauise eft le îbeatho ut li garnisbipe, %vlierciy tlie haceeig li
aîateb fat tlhe tine t le eraler wva% male (Con. Stat. U. C.a cair. 122,
secs. 288, 289, 290). lie aiinittedl <lare wns ne direct nutlierity Ini
faivor eftitlis pousition, but nrgnied tîmat tlic er<lr ta 1).q3 uapon vvichel

<'xecitieii miglit i.a..ne svas a quasi jiîdgincîît, anul sî ana<beoîiîis to
ail earîliary. andinent in tin ordinary action, wbich, if ehitaincd
atter t le dci.l eithee plaintiff or defendant, was nt common lawv
oib (Ilnr. C. L. 1'. A. 37-1, nocte k). Ile nrgnodl that the statutes

17 Car. 1l, cap. 8, aiîa 8 & 9 WVili. 111, cap. ÏIl sec. 6, pirovi<hing for
<lic caiitjinuaîe of pracca'îiiîgs je an action iiîiier certain circumsntan-
ces te niiic.,1nt, no' withstaniding tlue dca<h et pbaiiitiff or ileudi-
ntl, arc inaapplicable tu garniluc proeeditigs Maîrcever, -lie
rinitted et lui the miernishee, or rather lais legal rcprseu<ativa,

naow reabby ihispiiteî thla delit, <lie order etiglt, tapa tiait grouîîd
at att eçLints, ta bc resviiitiecd, ainti aiu issue itircecdi iluîn. ý51at. U3.
C., cati. '22, sec. 291 ; 1tel,îî v. Wirlligi, 3 Il. & N. 288 ; li?.e v.
Bi'keia.îa, 8 W. R. 421) S. C. 129 L. J. Ex. 240).

flili, contra, contedcd tient the orîber was geool as naninst the
objections rniseb, andl if net, qubnijtte(l tient, limiler tlae circumnstaui-
ces. lie ivais eîî<itbeî ta have tbue oarîder îuîîînheb ant ruirale naulle pro
îanc (Males v. Jeîaq/, 3 D). é, L. 105 ; .lAaci'î'îîce v. IIAîaoiî, 1 Y. *l .
368; Baute v. Locki'.îîul, 1 'T. &. 6;ý7; Jl&ttactk v. lqiai, 2r5 L. T.
lîcl. 24 7; Brx1as v. ~~îiîî,.,24 L. J. Q. B. '253 ; lrigli v. Vialla,

28 L. J. Ex. 223; jlauîar v. Robuerts, 27 L J. C. 1). 161~ , fîama v.
A eitlke, 2 M. & W. 535 ; '1?aeaein y. Fronca, 21 L J. C. 1'. 211;

iluksv. Cailti;, 1 >owvb. ýN. S. 8ù5; G'ijJilt v. 11Vîllacnîs, 1 C. &
J. 47, 2 Saiind. 72 i.

fliarisian jn ra' 1îby coiutenibod tliet if the migiae celiter con-
ailercal luim f cnit ib'î tii hat v lu2s arber aîaiciial 2eiirl- fau a lleu, bae

shacul niaike ut substanutive' ai liietiori fort lie pupoe te whiebi enis
%vauill bc slicwui ; auna thî:ît, %withou< anieiudncaat, tlue appliication
«nufs> prevail.

Ai.îm Wiaî.go', J-i (Io net tluinkz I englet tri re-open the question
et servicc, cither eft <le nttacluîeg orîer. oir ofet <licsauînios osit <la
garnishec tu shie% cau'e wluv lie shlasi net haay ever, ns 1 have
alraaul <lisiluoscil aot <lais point ait sauîîî leîugtba oua tlie application

~i î uiide tair tflic fina.'l order ; ehsiils, <lic prescrit bil<viCiil isa
la oi~ pinîion, ahowinvio renstan aývhy thuis luatter ,hioiulii bc reatcwed.

liardl Y. iaac'-Thimpsau, Gairnbusuae, Il U. 0. L. J. 214.


