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The langunge of Gibb, C. J. in Phillipson v.
176, is a3 fur as it goes adverse to the detendants, though not any
authority on the point at issus.  Nor have 1 found say case which
affords any dircet guidunce for a decision,

Looking then at the fucts, it appears to me that the second mort-
gage would never have been taken from Duignnn, but for the luss
of the priority of the first mortgage griven by him to the intestate.
The jury have in this case determined that such priority was lost
by the neglect of the defendants. It may be truly said that by
taking this mortgago the intestate had a reasonable rrospcc! of
being seeured in the paymient of Duignan's debt to him, but it
does not appear that the intestate was aware of the necessity of
this step, nor that he sanctioned it before it was taken, and it is
obvious that it was for the defendant’s interest to obtain this
security, since to whatever extent it proved available, they so far
reduced their linbility in damages to the plaintifls for their negledt,

The neeessity for the second mortgage arose from the defendants’
omizsion in regard to the first.  The necessity for the foreclosure
suit arose from the same cause.  The costs of that suit are what
the defendants first of all seek to obtain judgment for against
the intestate’s estate, and then to set it off against the plaintiff’s
judgment for that negligent omission.  The special circumstance
relied on to support the applieation is the insolvency of the intes.
tate’s estate. 1t i3 urged, and if true, as appears to me with
irresistible force, that the deficiency in the assets has arisen from
defendants’ conduct, and the total loss of the debt due by Duignan,
that the retainer is fully open to question, that the verdict aegninst
the defendants is the only fund out of which the plaintitfs have to
pay the exper ses of administration for which they are personally
liable, and that it would be unjust under the circumstances to
relieve the defendants by a proceeding beyond any decided case,
and which would occasion Joss to innocent parsies,

Without reference to the assignment, beeause 1donot feel driven
to rely upon it, but preferring the broad ground that the defendants’
case is not one which entitles them to the eqnitable relief asked for.
I discharge the summons with costs,  See Young v. Gye, 10 Moore
198; Johnson v. Lakeman, 2 Dowl, P. C. ¢16; Taylor v. Cook, 1
Younge, 201 ; O'Hare v. Recves, 13 Q. B, 659,

Summons discharged with costs,

Warp v. VancE—THoMPrSON, G\BRISHEE.

Garnishee proceedings— Service of attacking order and summans o pay over— Drath
of qarmshee before 1ssue of ander to pay over—Eifict therenf— Amendment nunc
protunce—Is<ue gy b vadebledness.

Peorconsl service of an attachinz order, or summons to py over iksued thereon,
13 ulnecessary, if 1t can be shiewn or can be zathered trom the matenals befuro
the conrt that the garnishee bad a knowledys of the 8 rvice,

here the sumnions 10 pag over war argued on oue day, and judement deferred
till the next day, when the summons was ude atsolute (the parnisbee having
deed guring the auterim) < an application to set aside the order, on the ground
that it was made after the proceedings bad abated, by reason of the death of
the garniches, leave was given to the yudgment creditor to amend his order
nure pro tune, without costs, the delay Leing the delay of the yudge and not of
thy party.

Quarre, shiuld not all orders as well as rules bo in practice dated as of tke day of
argutient. and not of the day of delivery of judgment?

Tho executor of the garnishee baving sworn that there was no debt due at the
time the order was twade, and that there was collusion between the judzment
craditor and Judzment deltor, which neitber of them dunied, leave was given
to take an f*suv un Payment of costs, (Chambery, July 29, 1863 )

A summons was ubtained by the exceutor of the garnishee, call
ing upon the judgment creditor and judgment debtor to shew eause
why the order made in this matter on the 22nd Junc last, ordering
the garnishee to pay over to the creditor the amount of his indebt-
edness to the debtor should not be rescinded.

1. Because the summons to shew cause upon which the order
was mas made had not been personally served on the garnishee.

2. Because at the time of the making of tho order the garnishee
was dead.

3. Beeance nothing was due at the time,

And upon grounds disclosed in the affidavits and papers filed.

The atlidavit made by Mr. Brunskill, and referred to in the sum.
mons, stated, muong other things—that the garnishee died on the
25th June, 1863 that he, Mr. Brunskill, is one of the executors of
the deceased ; that for about five months before his death the
garnishee was chiefly confined to his house, and too unwell to
attend to his business, that for some time before the garnishee's
death, the deponent resided chietly at Bradford, and looked after

“aldicell, 6 Taunt. |

the aflairs of the garnishee, and he is well acquainted with the
sume; that an attaching order was taken out on the J4th April
last; that a summons to pay over was taken out on the 16th June;
that neither of them was personally served on the garnishee, and
from statements made by him to the deponent, he (the deponent)
believes the garnishee had no knowledge of the summons having
been issued ; that a copy of the attaching order was handed to the
deponent, but he did not aceept service for the garnishee; that tho
summons of the 16th Junc he believes was served on J. W, 1,
Wilsun, an attorney, who had oceasionally been retained to do
business for the garnishee, but who had no authority to accept ser-
vice of writs or pupers requiring personal service; that he (the
deponent) on the 22nd of June, having heard of the issue of the
snmmons, and that the judgment creditor wos pressing the judge
in chambers for an order thereon, despatched a telegramto Messrs.
Paterson & Harrison, his solicitors, to see Mr, O'Brien, the agent
for the said J. W. I, Wilson, and to repudiate the service, which
he beliey es was accordingly done, and a communication was made
to the presiding judge in ehambers by Messrs. Paterson & Harrison
that the order and summons had never been personally served ;
that in order to set aside the summons and service on Wilson, an
aftidavit was drawn up to be sworn by the garnishee, stating that no
service had been wmade upon him, but before the aflidavit arrived av
Bradfordthe garnishee wasdead; thaton the 2oth of June the arder on
the gurnishee to pay over was made; that he can say with confidence
the garnishee’s estate is not indebted to “ance; that the yudgment
creditor and the judgment debtor are brothers-in.aw, and he the
deponent believed there was collusion between them.

Rohert A, Harrvison, for the summons, said he did not rely so
much upon a want of personal service, a3 upon an utter want of
service, both of the attaching order and summous to pay over and
so contended that the order to pay ought to be rescinded (Adbey v.
Duale, 14 Jur. 1070). This ground{nc urged as open to him as being
aground ‘ disclosed in affidavitsand paperstiled.” IHealso contended
that underany circumstances the summonsoughtt > bemadeabsolute,
beeause of the death of the garnishee, wherc%y the preceeding had
abated at the time the order was made (Con, Stat. U. C., cap. 22,
secs. 288, 289, 290).  He admitted there was no direct authority in
favor of this position, but argued that the order to pay upon which
execution might issue was a quasi judgment, and so analogous to
an ordinary judgment in an ordinary action, which, if obtained
after the d(’!ltfl of either plaintiff or defendant, was at common law
void (Har. C. L. P. A. 374, note k). He argued that the statutes
17 Car. 11, cap. 8, and 8 & 9 WilL. I1I, cap. I1 see. 6, providing for
the continuance of proceedings in an action under certamn circumstan-
ces to judgment, notwithstanding the death of plaintiff or defend-
ant, are inmapplicable to garnisheo proceedings. Moreover, he
submitted that as the garnishee, or rather his legal representative,
now really disputed the debt, the order ought, npon that ground
at all events, to be rescinded, and an issue directed {Con. Stat, U,
C., eap. 22, sec. 291; Wintle v. Williams, 8 M. & N. 288; Huev.
Birkenshaw, 8§ W, R, 420 8, C. 29 L. J. Ex. 240).

7ilt, contra, contended that the order was good as against the
objections raised, and if not, submitted that, under the circumstan-
ces, he was entitled to have the order amended and mede nunc pro
tune (Mles v, Bough, 3 D. & L. 1055 Lavereace v. Hodson, 1 Y. & J.
368; DBuales v. Lockuood, 1°T. R, 637 ; Heathcote v. Wynn, 25 L, T.
Rep. 247 Bryant v. Sunions, 24 L. J. Q. B. 258, Wright v. Mlls,
28 L. J. Ex. 223; Moor v. Roberts, 27 1.. 3. C. . 161, Lamman v,
Audley, 2 M. & W, 535; Lrueman y. French, 21 L. J, C. P, 21¢;
Wilkwns v. Cauty, 1 Dowl. N. 8. 856; Griith v. Willams, 1 C. &
J. 47, 2 Saund. 72 7.

Harrison in reply contended that if the judgment creditor con-
sidered himself entitled to hayv e hie order amended nune pro fune, he
should make a substantive application for the purpose, to which cause
would be shewn; and that, without amendment, the application
must prevail,

Apav Wirsox, J.—T donot think T ought to re-open the question
of service, either of the attaching order, or of the summons on the
garnishee to shew cause why he should not pay over, as Ihave
already disposed of this point at some length, on the application
bring made for the final order ;* hesides, the present proceedings,
‘n my opinion, show no reason why this matter should be rencwed,

Ward v. bVance— Thompson, Garnulee, 9 G, C. L. J. 2H4.



