
CERTAIN POINTS IN DEVOLUTION 0F ESTATES ACT.

is where thty have through oversight or otherwise omitted to
register, etc. ln sueh cases the personal representative can
quite properly make the required affidavit, viz., that he finds
or believes it is or may be neeessary to seli the realfy under his
powers and in fulfilment of his duties as such personal repre-
sentafive.

But take the case of a personal representafive who has safis-
fied ail the debts and performed ail his other dufies, cxccpf the
distribution of the estate, prior f0 the arrivai of the period of
shiffing. Nothing then remained for him to do but to distribute

the estate among the beneficiaries. H1e might do this either in

specie by conveying the land in the appropriate shares, or in
the form of money affer conversion. If the former method were
decided on he miglit, insfead of making conveyances, allow the
law to vest the realty in the beneficiaries under the shiffing

proeess (assuming the shifting provisions of the Act to be effica-
cious), but surcly having adopted either the one course or the

other, he is then effecfually functus offiejo. Surely affer lie liad
once performed ail bis fiduciary duties, and distributcd the

estate, and thus become functus offlcio, the law neyer intcnded
fIat he sbould ever cet the estate back into bis liands merely

that lie miglit distribute if over again in some different form.

If is submitfed that under sucli circumstances lie could not
have recourse to fthc belated caution procedure, for the simple
i'eason, if no other wcrc forflicoming, that lie could not properly

inake flic requisife affid'avit that lie found if miglit lie nccessary
for him to sli flic reai estate under lis powcrs and in fulfil-

ment of bis dufies as personal representative.

.Suppose flic personal representative to liave fully performed

bis dufies by paying flic debts of fliestate, etc., and thereaffer

f0 bave executed a conveyancc of flic realty to flic beneficiaries.

If would, in fliat case, be readily admittcd on ail liands fliat lie

was cffcctually functus offlcio, and no one would ever drcam of

affcmpting, thereaffer f0 bave recourse to flic bclated caution

procedure. And ycf if is obvious fliat under sucli circumstances

fthe position affained is precisely that whicb would have resuited


