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should have judgment with costs for the balance in his favour,
the costs to be set off. ,

C. B, Smith, K.C,, for plaintiff. 7. 8. Rogers and 8. Jenks,
for defendant,

Y

Graham, E.J.] MaraesoN v, Ko, [Jan. 24

Constable—Arrest — Justification under warrant— Abandon-
ment of levy—Esioppel—Costs.

Defendant, a constable, levied under a warrant upon a nuwm-
ber of articles in satisfaction of a sectional school rate dus by
plaintiff, but subseqently returned the articles taken upon de-
mand by plaintiff’s solicitors claiming that they were unlaw-
fully taken, and giving notice of action for a return of the pro-
perty taken and for damages in default of their immediate de-
livery. Defendant a.terwards made affidavit that he was un-
able to find goods sufficient to satisfy the warrant and a justice
of the peaece, thereupon, under R.S. 1900, ¢. 73, 5. 83, issued &
warrant against plaintiff authori.ing defendant to levy upon the
goods and chattels of plaintiff for the amount lue and in default
of goods to take the body. Defendant mad~ a further demand
and failing to obtain goods arrested plaintiff and conveyed him
to jail. Plaintiff brought an action for assault and imprisonment,
but just before the trial amended by adding paragraphs claim-
ing damages for trespass in connection with the taking of the
goods levied upon and returned, and for other alleged acts of
trespass, ete.

Held, 1. 8o far as the arrest and imprisonment were con-
cerned defendant was protected by the warrant.

2, The levy made having been abandoned and the goods re.
stored, there was not such a satisfaction of the claim as would
prevent the subsequent issu: of and the arrest under the indi-
vidual warrant. '

But semble, that plaintiff having demanded and received
back the goods as unlawfully taken would be estopped from say-
ing that a levy had been made which barred a subsequent levy
and arrest, . '

Held, that defendant having returned the goods on the as-
sunmiption that they were unlawfully taken was liable in damages
for the taking and detention (assessed at $1), but as he was en-
titled up to the time of the amendment to have the action dis-
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