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On the other hand, a case ie suggested, where
the injury to the person was severe, a broken
limb or grievous wounds, or permanent or partial
disability, and yet the party suffering had been
guilty of gross abuse, i)rovoking tbe asault by
insulting language or faise accusations, or mosi
offensive libels upon he defendant or hie family,
or had outraged te oommuuity in which ho
lived, by a meries cf acte or declarations which
justly aroused and kept alive the indignation,
which at laut found vent in the infliction of soe
personal indignity, accompanied by force and
violence, which resulted in the serious manner
above stated. What i. tbe rule as te aucli dami-
ages, applîed to the aggravations in the one case,
and the mitigations in the other t

If we take the case of such an assanit. which
bas been provoked by werds or acts at the turne
of the trespass, and so immediately cennected
therewith that ail authorities would agree in ad-
mitting the evidence in mitigation, the precise
question then is, for what purpose can it be
used. and what damages can it mitigate?

Ail agree that these facto cannot be a légal
justification, and be used in bar cf the action.
The plaintifi' is undoubtedly entitled te a verdict,
with damages. It is said these facts may beused te mitigate the damages. But what dam-
ages ? If the assauît wam illegal and unjnstified,'why is not the plaintiff, in such case, entitled tethe benefit cf the general rule, before stated-
that a party guilty cf an illegal trespase on
another's person or preperty, muet pay ail thedamages te such person or property, directly
and actually resulting frein the illégal act ?
Adm it that the defeudant was prevoked, in-multed, irritated, and justly indignant at the acte
or lauguage cf the plaintiff If those provoca-
tions did net reach the point cf a legal justifica-
tion cf the assault, then, se far as the question
arises for which party the verdict ehail be given,
they are immaterial, and eut cf the case. The
assanît was wholly legal or wholly illegal. There
can be ne such thing as appertionîug the guilt ;making the act haif légal and half illégal. It i.
flot; one cf the clame cf cases where the sufferiung
party ceutributed te tbe injury, and thereby lestbie rigbt cf action. The contribution, te work
that effect, muet be ce-operation in tbe doing cfthe act itelf, which i. complained cf,-. c., theassault and battery; or whatever the alleged
specifie act may ba.

If then the act is cenfesedly an illegal ene,
and unjustified in Iaw, why Muet not the defend-
ant anewer for and pay the actual damages tethe person ? On what principle cf law eau ho
be exonerated?

Iu the case before us the Presiding judge teckthis view. Ho made a distin3tien which has net
often been attended te, between a recovery forthe actual personal damage and loe cf tîme and
ether direct injuries, and a recovery for ether
damages based on injury te the feelings, indig-nity, insulte, and the like, and alec on the claim
for punitive damages.
,.Is there net snch a distinction in law and coin-

mon souce ? Taire the simple case cf the meet-
ing nf two men in a public street. One addresses
the ether with opprobriodand insultiug language,calling hini a thief or a liar. The other, at themoment, naturally exoited te almoat uncontrolli

able anger, strikes a blow which breaks the ariaef hie antagoniet. The law says the words were
ne legal justification fer the blew. It was there-
fore a treepas and a wreng. What damages

* haîl be awarded ? Ijan they be more or lese,according te the provocation On one aide or the
natural anger on the other? There le the bro-ken arm, neither more nor lees, with the pain

*and suffering a"~ expense cf cure, and the lass
ef time, ail which are open and appreciable, andare the direct and immediate consequences cf the
legal wrcng. If the law helds , as it dees, sternly
and unwaveringly, that the word. are ne excuse)r justification, why should it Ilkeep the word)f promise te the ear but break it to the hope."
oy allewing a jury te evade the law, whilst iu
ferin keepiug it by a verdict for nominal dam-ages, which is in effect eue in favor cf the de-
fendant? Why net Bay rather that the provoca-
tion might be shown ini defence cf the action,
and that if the plaintiff morally deserved te
suifer the iujury by reason cf hie language, that3hould ho a legal excuse ? It seenis te be a
égal anomaly te say,-true, it la an undefended,

aaked trespase and wrong, but ne real damages
>r recompense shall be given. It is giving the
Denefit of a justification te what the law expressly
laye je ne justification. The restriction cf therule te the provocation given at the timeocf the
aSsanît, dees net obviate the objection that it isagainet a welI-eettled principle which gives real
and substantial redrees fer every unjustificd
trespass. Where the treepass or injury is upon
Pereonal or real preperty it would ha a novelty
te hear a lam for reductien cf the actual itijury
baeed on the ground cf provocation by wordg.if, instead cf the ewner'e arn,' the assailant hadbreken his herse'. leg, in the case before stated,

muest net the defendant be held te pay the feulvalue cf the herse thus rendered usaI ese ? Or incase cf trespas on laud, eau the actual damage
be mitigated by showiug that it was proveked by
uufriendîy or unueighberly words? Or in case
cf a damage at sea, could an intenticual and un-
flaceeeary collision ho nitigated, se far as the
Rctual injury was iu question, by proving thatthe navigator was insulted and irritated by taunt-
îug and exciuing lauguage frora the deck cf the
illjured vemeel ?

But thore le ne deubt that the law bas sanctionied, by a long series cf décisions, the admis
s'en cf evidence tending taeshow on eue aida
aggravation, and on the other, mitigation, cf thedamages claimed. Verdict& for heavy damages
have heen ostained where the actuai injury tethe permen wau very slight or merely con struc-
tive, and other verdict. for nerely nominal dam-
ages have beeu. cenfirmed wbere the actul in-jories were ehowu te have beeu sericue. Iu the
firet class cf snch cases the plaintiff has net been
restricted te proof cf the iujury te the pereon,
but has been allowed te show the circunstances
attending the act, and te have damages for the
lesuit, indiguity, injury te his feelings, and for
the wanton malice and uuprevoked malignity oftice deed. And it is nov settled, certainly in this
etato, that he may be allowed, in addition, ex-emplary damagee in the way cf punishment or
warning te the transgresser and ochers.

Nov this opens a wide field for uncartain or
speculative damages for mattors net tangible or
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