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dismissing this action. The jury have been rather friendly to
the railwaýy companiy. 1 cannot help it.

"Mr. Mý,aeGregor (counsel for the plaintif ) asks for a stay.
'<H-i. Lordship: 1 had not observed that the jury had* struck

out the 'No' in answer to the 6th question. But I have asked
themn if their idea wus that the niotorman after he saw the posi-
tion in whichl the plaintiff was could not, by the exereise of
reasonable care, have prevented the accident. They said that
was their view. 1 will gîve yen a stay."

The appeal was heard by MULocK, C.J.Ex.D., CLuTE and
RIDDELL, JJ.

Alexander MNacGregOr, for the plaintiff.
D). L. McCarthy, K.C., for the defendants.

CLUTE, J. --.. . It will be seen that the jury found that
the niotorinan was guilty of negligence ini not ppplying the
brakes when he first noticed the plaintiff heading across the,
tracks; that the plaintiff, by the exercise of reasonable care,
could have avoided the accident; and that lie was negligent
in flot sooing that he had suffieient time te cross to the north
aide of the track in safety, meaning, as 1 take it, that lie sheuld
have soon that he had net sufficient time to cross te the north
iu safety, aud should net, therefore, have attempted it. They
further say that the accident was caused by the negligence of
both. .. .

The question of ultimate negligeuce was clearly submnitted
te the jury; but, as the answers now stand, the jury have net
deait with that question, unless it ho that their answer te the.
second question was intended to deal with . .. ultiinate
negligance....

By the answer te question 5 .. . both plaintiff and de-
fendants were guilty of negligeuce. If the answer te question
12wss net mntended by the jury to roter to ultimate negligence,

thon the jury have net deait with that question, the answers te
6 and 7 having both been struSk eut on the second occasion when
they rotired, unIess they sufllciently answered that questions
on their returi.

The. jury, during the course of conversation, said clearly
onough that the motorinan could net have aveided the accident
whon ho noticed it; that is, I take it, when ho aaw the plaintiff.
But, on their second return, when the anawers te questions 6
and 7 had been struck eut, only titis was said. " The only change


