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Brecch of warrant;—-—ﬁamagva-——Measw(' of demages—-Evidence
- to prove liability for commission.

Action to re~ov:.. ths price of a threshing outfit consisting
of & new separator anw. a second-hand engine sold to the defen-
dant. The engine had been warranted to be in first-class repair
and in good running order. The trial judze found as a fact
that it was not in first-class vepair when delivered to the defen-
dant, but that he nevertheless accepted . The chief question
to be decided, therefore, was the amount of damages to ve
allowed for the breach of warranty. The defendant discovered
nearly all of the defects complained of hefore he started using
the machine and the others #.most at onee after starting; but,
instead of proceeding at onee to huve *de missing parts supplied.
he continued to operate the machine in its defeetive enndition
without complaining to the plaintiff of anything but the frietion.

Held, following Crompten v, Haffner, 5 OLLR. 554, that
there could be no recovery for damage which might have been
prevented by reasonable efforts on the defendant’s part. The
detendant was bound, as soon as he discovered the defeets com-
plained of, to take the necessary steps to remedy them and ean-
not recover anything for damages beyond what he would have
sustgined had he pursued that course. The measure of the
defendant’s démagn is the amount that it would have cost to
put the engine in the eonditior it was warranted to bhe in plus
his loss of profits or from de'ays during the time that” wonld
necessarily clapse before these repairs eould be made had he
acted promptly after discovering them. Upon these prineiples,
defendant was allowed $30.00 for cost of necossary repairs and
$50.00 for loss of profits or from delays during such time.

“On defendant’s default in payment the plaintifft had repos.
sessed and resold the outfit and sought to deduct from the pro-
ceeds of the sale the sum of $250.00 which he said he had had to
pay by way of commision on the resale. There was no evidence
that the sale had been made through an agent or. if it was, what
the proper commission should be.

Held, that the pldmtxﬁ_’ had not suffieiently established his
right to charge such commission against the defendant and that
it should not be allowed to him,
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