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to Prové; flabiUity for commissio0n.

Action to re-ov;., th,) price of a threshing- otitflt consisting
of a new separator anc. a second-band engine sold te the defen-
tiant. 'Vhe engine had been warranted te bc in flrst-class repair
and in good running order. The trial juide fotind as a fact
that it was nlot in firt-oliHss t,,pqt wheii ewivorvd to the(' <nfein-
clant, but that bc never-theless aceepted il, 'Ple chief questionl
ta be decided, therefore, %vas the nmotit or dannage< ta fie
allowed for the breach of warranty. The dofeiflatit <iiscovereýd
nearly ail of the defeets coînplaiincd o? hefoiîv le started in
the machine and the otlheiN v<itost at ùjnre after starting; but,
instead of proceeding at onee to have ýâ missixîg parts supplied,
he continued to operate the machine in its defective condition
withont coxnplaining te the plitintiff of anything but the friction.

Held, following Cro>nptoni v. Ilaffncr, 5 O.LR. 554, that
there could be no recovery for daînage ivhich nîight have ben
preveùted by reasonable efforts on the defendant'r, part. The
deten'?ant was boundi, as soon as hc discovered the defeets com-
plained of,.ta take the neec-ssary steps te remewdy themn and eiiw.
not recover anything for dainages beyond %vhat lic wonld have
sustained had he pursued thant couirse. The inensure of the
defendant's daimage is thc niaunit that it veila have cost te
put the engine in the cndéitioi, it was warinnited te h e iii plus
hii losa of profits or froin denys during c tub Iie thiat' %vold
necessarily clapse before theso repairs rofiti bie iode hd he
aeted promptly. after diseovv'ing( Ilîcîn. Upoii thosi, pritwifpies.
defendant ivas allowed $30,00 foi- cost of nccossîtry repairs and
$50.00 for loss of profits or, froin delays duiring quel titile.

On defendaint's defaiilt iii liayiyient tliv plaintif? lres
se4ged alla resold the outtit alla s,,(tiht ta dleduiet fron the pire-
ceeds of the sale the sunii of $250.00 whieh lie said 1w lhad baid te
pay by way of cammision on the resffl. Thpre was no evidence
that the sale had been madie throaugl an agent ni'. if it wvas, what
the proper comùiission 9hoauld he.

Held, that the plaitiif had vtîtstie'l etbi hbi-,
right ta charge such commission agilinst lt défendant ind that
it should not ho aiiowed ta hirn,
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