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SM 'u v.FNî.:.su~: xI>tîaoxM touirrM.xwii 1.

( ,n/rii<t Il<))k and I1,bor- lJyini'lell.
< eirtipicate o)f L' qÎur. Àppeal IkV t he defendatît frona the jd.
ment of tlie Di striet C'ourt of N ipissing ini fae.our. of the plaintitts
il] ail aet ion tg) recov er .$460 fomi- siiking a shaft on the tdefelndanlt's
inining propert *V. 'l'be aippwal was basta toi tlîîee grouinds:
(1) tlaat the uertiticate of the defendaîît's eigÎineer 'was a condition
preeedent to the riglit of the plaintiffs to recover; (2) thiat thle
plainiffs faîled to eoauplete thiavr üontraet; (3 ) tuit the flo)w of
water into thle slîaft wVas flot a suffheient reason for abandonîng thie
work. li-vreii FouiO, J., deli vering tble jîadgînent of the C'ourt
( Boyrn, C., M.m:and Lvum 00 1..said that thiere wasý litile
neiet in the appeal. 'lle pdaintilts dlid their %vomk as dirgeed.

anad ivere williiig to eoiit inue b (Io an%- fu rtlier %vork thle defeniant
or' lis ciigîiier mîigit ask, tiilavaito do. Tllie\ %were wil liîg to s ik
atiotlaur sliaift,*if asked, but tliey were not aaskedl, and rio oliir w.ork

wtas asýýigmed to tiiewm. I t wag tîmarea.soaable tg) expect that tle
plaintiffs slmoald keep thleiîeN (s andl tiei r meni for davs, ait large
expellse, tipoii tlae propertv, awaitilag instnîmelions. lahev Nver,
jutiiit, iii tliheirimittes in tl aaiu(lftfiiflg the woik. Fu rtilier
sinking in thie last shaft was; impo îssible. 'i'e st rong i n-llo\w froma
a soure se(era feet below the hottoin of the slmaft renderedl the(
sliaft aîee s ii iiii tian sua n. I t eoulu lie worked (if at ail) 0onlv
at ver. v eat expense. rPie emgiîaver's stateinent in hîs telIegan to
the defeniiaut thai the water was. surface water wvas uiitrue. lie

a.sked t1e defetîdant. wlaether lie sliould wvîtlold pa ' inent; andl Ille
djefendanlllt, naisled 1h v bis fial-e statiemît. so direeîed hit. lieter
there was or tvas not sucb an interferciace witii bis discretioti as masz
diseussed ima Wallace v. T'eniiskamiîîg amni Nortlîern Ontario Rail-
waav C'ommission, 1-2 0. Ti. IL 120, 37~ S. C'. P1. 690, is imniaterîil.
'l'le report was, ini tl, virenînstanees, not a eondition preeedent tg)
the plaintiffs' right to reeover. Appeal disiissed wih ùosts. J. Il.
Spenee, for the defendani. .1. 1>. Maý(i regror, for the plaititffs,.


