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the defendants. As to the other lines of poles owned by
the defendants at the time of the agreements, namely, the
line from Deseronto Junction to Napanee, and the line from
Napanee via Yarker to Tamworth, the plaintiffs are by the
agreements given the right to string wires along these poles,
but they are not bound to do so, nor are they bound te keep
the wires strung along these poles in repair, it being com-
petent for them to erect pole lines of their own on the de-
fendants” right of way under the terms of the agreements.
There being then in the agreement no obligation on the part
of the plaintiffs to keep the defendants’ poles in repair, item
(c) of the counterclaim fails.

As to item (d) of the counterclaim, which asks for a
declaration that poles erected by the plaintiffs on the rail-
way right of way in excess of those mentioned in the agree-
ments are the property of the defendants, subject to the
plaitiffs’ right to string wires thereon, there was no evidence
shewing the erection by the plaintiffs of such poles. The
agreement gives the plaintiffs the right to erect lines of
poles along the right of way of the railway company for
telegraph and telephone purposes. The number of lines
which for such purposes they may so erect is not limited,
and therefore whatever lines for such purposes they erect
remain their property, subject to the defendants’ rights
under the agreements.

The plaintiffs’ claim is dismissed with costs, and items
(a) and (b) of the counterclaim are allowed, and items (e)
and (d) of the counterclaim are disallowed. Owing to the
divided success of the parties in respect of the counterclaim,
no costs of the counterclaim are awarded to either party.
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