
order and have no right to wivýe anY of its rulus: - Bacoii on
- Life Insuirance, 2nd ed, es 117 et seq.; Hefeornan V.

Frienids. 29 (). R. 125; Devýineü v. -par,2-2 A. R. 12592
Hleli also, thiat some of thie ànmýwurs ini the application beiug
unitruie, ami the application bngpart of th econtract, the.
plaintiff could not recovur: Ilusseil v. Canadla Life, 8 A. R.
8t p. 'd23. Action disis"e with costs; thirt'y dlays' stay.

J. Kyles, solicitor for Dlaintiff.

Tytier &McCabe, solicitors for defendaýnts,.

IÀOUNT, J. AUrUST 13TH, 1902.
TRIAL.

SOUTHAMPTON LTJMBER C0. v. AUSTIN.
CostaetUnooer«ifld GodsApp~pr5ti0--Pi##niof Pi-o.

pery-AcfpfI$cCand Part Pajmiet.

Action to recover balanc-e dite on a contract for the sup$jy
of cedar railway-ties and 5 to 6-i pole cedlar tics f.o.b. at
Pine Tree harbouir; and also 151.000 unburnit posts and pave-
inents.

Thomnas Dixon, Walkerton, for plaintiff.

J. Ji. IRodd, Windsor, for defendant.

LOUNT, J., held that the defendant had not at auy timne
inspccted, accepted, or received the tics, lor was there auj
seýlection) or appropriation of thern by hin, nor werc, tbey Ût
any timev uncotiditionally appropriatëd to the eonitract eitlier
by plaintiffs w-ith dlefendanit's assent or defendant withl plai

tf'assent. 'lhle contract is for the sale of unaïeti
or fuiture goods hy doïcription-an executory contract-..n4
the rule in suicli cases is thiat the property does not pss until
goods in a state in whichi the buyer is bouind to accept therm
are uiiconditionally appropriàated to thc contract either by
the seller with the asseut o~f the buyer o~r by the latter with
the assent of the former: Chalmers, 4th ed., p. 43; Blaku ,
2nd cd., p. 128; Ileilbutt v. Hiskcon, L. R. 7 C. P. at p. 449
Wilson v. Shaver, 3 0. L. R. at pp. 114-5. The property in
thc tics never passed. The plaintiffs were alway. in <a
session. As to the dlaini for the posts, however, tiie plan
tiffs should recover. After thc posts had beew got out the
defcndant requcsted the plairtiffatopeel them,and geat


