SIAN WAR
PREPARATIONS

h Nobleman Who Arrived
ere From Siberia Tells
of Plans.

BOROVSK IS THE NEW BASE

a Will Erect Fortress and
ablish Large Garrison---
China Threatening.

juis D’Aigneaux, who arrived
sterday morning by the steamer
pgle after a tour in Siberia said
interview: Obviously Russia is
preparations in Siberia for an-
var. While troops are being sent
others are being transported from
over the 'T'rans-Siberian line,
larrisons are being strengthened
arly Harbin and Khaborovsk.
htter town, now a small Siberian
t the juncture of the Amur and
rivers and the seat of govern-
for the Amur distriet, will be
n future the Russian headquarters
Orient. Immense barracks will
It, construction having already
nced, and some heavy guns have
nt there, it being the intention
ktruct substantial fortifications to
Inned by a garrison which some
n “officers state will number 30;-
en. There are but 5,000 there
The defences of Vladivostok were
y strengthened by the addition of
heavy guns, and otherwise it is
ble that Russia is putting the
prders in order. While the gen-
elief is that a second war with
will occur within ten or fifteen
and preparations are being
o this end—the situation with re-
o China is causing some excite-
A large force of foreign-drilled
troops have been sent to the
n borders under General Ma; the
ominent of the Chinese generals
exceedingly anxious to attack the
Ins since their defeat by the Jap-
It was said at Harbin that
1 Ma had telegraphed to the
e government when the reports
urrent of Russian advances in
lia asking permission to atiack
gsians. The attitude of the Chin-
noticeably more defiant than has
pen known. Vladivostek shows the
of the riots of some months
considerable section being par-
ruined.
boroysk, which Marquis D’Aig-
sayk will be fortified and made
lw ‘Russian base in Asia, is the
m of the Ussuri branch and the
Siberian railway and is 477 miles
ladivostok.
bonnection with the Chinese atti-
he Japan Advertiser says:. ‘“Late
(Perom  Harbifh | state that the
p troops are showing great ac-
in Southern Manchuria and that
Ma and Yuan Shi Kai are in-
the forces there.
n Shi Kai, viceroy of the prov-
Chi-Li, is the man who has be-
he creation of a Chinese army
the modern fashion—that army
at recent maneuvers surpriced old
critics by its discipline and the
ance and apparent efficiency of
len. Clearly, he does not fear to
he instrument that he has in his
fand is prepared to assert the
pacy of Chira in the province
vas lately the theatre of a bloody
tween-two foreign powers.
nwhile the Chinese have trouble
r hands” with a formidable body
ls in Manchuria, without any in-
nce with the Russian forces. In
pgard the writer of Notes on N
Affairs in the North China Daily
gives an account of a serious mil-
everse sustained in Fengtien. He
Despatches received from Muk-
y the local mandarins report that
having been received by the Tar-
neral Cho Erh-sen, of the exis-
of a strong body of mounted ban-
a hamlet some thirty miles west
den, his excellency at once sent
dron of mounted military pciice
perse the Hunghutze. This was
k or so ago. Arrived at the ham-
icated, it was discovered that the
had made preparations for a
rmaneut stay there, going so far
onstruct a battery of three guick-
on an elevated spot east of the
and guarding the defile which
‘the approaches of the place,
y strengthening . exeeedingly al-
"strong natural fastnesses. Not
id the band do this, but it was
und that'the Hunghutze chief had
ollectirg the government taxes
he inhabitants round about. In
bf the strength of the place, tbe
commanding the mounted police
attempted to attack the bandits,
he result that he was utterly de-
losing many men, horses and am-
lan. On hearing of the defeat, the
Pgeheral ordered two regiments
eign modeled Chibli troops to
e the Manchurian batalion ~ou
y to the hamlei, but before the
troops arrived at the place, the
e guard of the Manchurian bat-
| was driven back on the main
vith some loss. In consequence
the bandits are being almost
reinforced by other bands, and
aged by their victories ever the
‘ment troops, they. have been raid-
fages far and near west of Muk-
h consequence of -which a great
h of refugees from the raided vil<
lis finding its way into Mukden to
last and- Chinchou to  the south.
meantime the commanders ‘of the
hihli -regiments, in view of the
or numbers of the mounted ban-
nd the strength of their position,
Hecided to hold a hamlet some
miles to the east of the paudlts
ere await reinforcements in the
of three brigades of foreign-mod-
hihli troops who have been or-
by the Tartar general from gar-
juarters in Chinchou to crush tlie
hutze who made no pretence 0
tention to start a rebellion shonld
fucceed in defeating the fore!
Bd troops in the coming battle
they are making strenuous pr
ns.
e friction is reported to ha
between Russian and Japan{
ssioners in  Manchuria with,
o the settlement of the provisious
Portsmouth treaty. The Japan-
mmissioner, Major General Naka-
is making vigorous protests be-
of the great damage done to the
lehun-Suping railway which. was
ed to Japan. Nine bridges were
destroyed, and a large portion ©
ilway wrecked and sleepers car-
lway. . The stations, ‘pnumbering
st class and 117 second class, 8r@
in ruinos. i
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* Purposes thereof as aforesaid, shall
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THE WATER SUIT

Has no Rights at Goldstream Ex-
cept by Purchase or
Otherwise.

FILL TEXT OF JUDGMENT

Masterly Analysis by Mr.Justice
Duff of Legal Points
Involved.

e e

(From Thursday’s Daily.)
UDGMENT was given by Hon Mr.
Justice Duff yesterday in the law-
suit of the Hsquimalt Water

Works Company against the Munici-
pality of Victoria, in which the com-
pany opposed the right of the mwuniei-
pality to apply to the government for
certain water records in connection
with the waters of Goldstream and its
tributaries.

The dispute is one of long standing,
which culminated in a form in which
the rights of the contending parties
could be properly litigated when the
city applied to the government for a
grant of water from Goldstream. The
trial of the case was fought out in a

strong forum, consisting of Hon. Mr.
Justice Duff and such abie counsel as
Mr. Bodwell, K. C., and Mr. W. J. Tay-
lor, K. C., for the. city, and Mr. F.
Peters, K. C., and - Mr. Luxton, K. C,
for the company; Mr. A. E. McPhil-
lips, K. C.,, on behalf of the Victoria
Power Co., with Mr. R. T. Elliott.

The effect of the decision, -in short,
is that the city, by a grant made under
a statute subsequent to the special
statute giving the company- its privil-
eges and franchises, cannot, without
acquiring those rights by purchaseé or
otherwise, assume. to interfere with or
diminish them. Following is the

Full Text of the Judgment

The .plaintiff company sues to re-
strain the defendant municipality from
proceeding with applications to the
lieutenant . governor—in  council for a
grant of water records authorizing the
diversion of water from Goldstream
river and its tributaries, under the
Water Clauses Consolidation Act, 1897,
for the purpose of supplying water to
the inhabitants of the municipal area.

The gompany’s case necessarily rests
upon the contention. that it has ac-
quired rights in these waters which
would be invaded by the grant of such
records, and that there is no authority
under- the statute-to make any grant
having that éffect.’ i 3 2

solidation Act, and of the Water Priv-
ilege® Act -of 1892, upon the rights
of the parties to this -action; but I
proceed first to consider
and extent of the rights acquired by
the company in the stréams in question
as If those rights fell to be ascértained
without. regard to the provisions wof
either of these enactments. 4

The company was incorporated in
1885 by an act of the legislature of
British Columbid, By that act it was,
inter ‘alia, provided in section 8:

“The company and their servants
may, and shall have full power to .de-
sign, construct, build, purchase, im-
prove, hold and genérally maintain,
manage and conduct water works and
all buildings, materials, machinery and
appliances therewith connected in the
town of HEsquimalt, and the peninsula
adjacent thereto, bounded by the Vic-
toria arm and harbor, the "Straits of,
Fuca and Esquimalt harbor and other
parts &8 hereinafter provided.”

In section 9:

“It shall be lawful for the company,
their gervants, agents and workmen,
from time to time, and at all, times
hereafter, as they shall ‘see fit, and
they -are hereby authorized and. em-
powered to enter into 'and -upon the
land. of any person or persons, bodies
politic or corporate in the town of
Esquimalt; or within ten miles of the
sald town, and. to survey, set oub and
ascertain such parts thereof as they
may require for the purposes of the
said water works, and to divert and
appropriate the waters of Thetis lake
and Deadman’s rivér and its tributaries
as they shall judge suitable and proper,
and to contract with the owners and
occupiers of the said lands, and those
having an interest or right in the said
waters, for the purchase of the same
respectively, or for any part thereof, or
of any privilege that may be required
for the purposes of the company, and
for the right to take all or any timber,
stone, gravel, sand and other materials
from the aforesaid land or any lands
adjacent thereto, for the use and con-
struction of the said works, and in
case of disagreement between the com-
rany and the owners and occupiers of
the said lands or any person having
an interest in the said waters or the
natural flow thereof, or any such priv-

flege or privileges, right or rights, as

aforesaid, respecting the amount of

{’“fchase money or yalue thereof, or as

s(; the damage such appropriation

: all cause to them or otherwise, or as

xg the amount of damage arising

tt rough the construction of any dam,
tAle same shall be decided by three arbi-
rators, to be appointed as hereinafter
mentioned, namely, the company shall
point one, the owner or owners shall

?QDOIM another and the two such arbi-

afalors shall, within ten days after their

1D901ntme|1t, appoint a third arbitra-

Or; but in the event of two such

the nature |

and therefrom in, upon and through
any of' the grounds and lands lying
intermediate between the said res-
ervolrs and water works and the
springs, ‘streams, rivers, bodies of
water or lakes from which the sald
are supplied, ahd the town of Esqui-
malt and sald peninsula as aforesaiad,
by ofie or more lines of pipes, 48 may
from time to time'be found necessary;

aforesaid, the company and their ser-
vants are hereby empowered to enter
and pass upon and over the said
grounds or Jlands intermediate as
aforesaid, and the same to cut
and dig up  if necessary, :and to
lay down the same pipes through
the -"same, and In, upon, over,
under and through the highways and
roads in Highland and Bsquimalt dis-
tricts or any of them, and in, through,
over  and under the public ways,
streets, lanes or other passages of the
said town of Esquimalt, and in, upoh,
through, over and under the lands and
premises Of "any person Or Dersons,
podies corporate, politic or collegiate,
whatsoever, and to set out, ascertain,
use and occupy such part or parts
thereof as they, the company, shall
think necessary and proper for the
making and maintaining of the said
works, or for the opening of new
streets required for the 'same, and for
the purchasing of lands required for
the protection of the said works, or
for preserving the purity of the water
supply, or for taking up, removing or
altering the same, and for distribut-
ing water to the inhabitants of the
town of Esquimalt and the said penin-
sula, or of the proprietors or occupiers
of the land through or near which the
same shall pass, and for: this. purpose
to sink and lay down pipes, make res-
ervoirs and other conveniences, and
from time to time to alter all or any
of the sald works as well in the posi-
tion as in the construction thereof, as
to the company shall seem meet, dolnq
as little damage as, may be in the
execution of the powers hereby granted
\to them, and making reasonable and
adequate satisfaction.to the préprietors
to be ascertained in case of dispute
by arbitration 'as aforesaid, and all
such water works, pipes, erections and
machinery, requisite for the said under-
taking, shall likewise be vested in and
be the property of the company.”

This act was in 1892 amended by a
statute which enacted in section 1:

“The ‘Bsquimalt Water Works Act,
1885, shall be so construed as to give
power to the Esquimalt Water Works
Company to’divert and appropriate so
much of the waters of Goldstream tiv-
er.and tributaries a8 they may deem
suitable and proper, subject, however,
to any grant of rights, privileges or
powers arising under the provisions of
the ‘Corporation of Victoria Water
Works Act, 1873.”

. In section 3:

#All the rights, powers and priv-
ileges conferred on the said company
by the ‘Esquimalt Water Works Act,
1885, shall extend and apply .to the
appropriation and ‘diversion of the
watérs of the Goldstream river and its
tributaries, and also to the conveying
of such water from' the place or places
of diversion to the town of Esquimalt
and the peninsula adjacent thereto, as
defined by section '8 of the said act,
in the same way and to the same ex-
tent.as if sueh rights, powers and priv-
fleges had been  originally conferred
3yf’t'h'e said Esquimalt Water Works
oA I Ay e seotiom 10 v ees fir
e rights and’ pifvileges cohferred
by “this act are-subject to,and have
been conferred only. upon the follow-

conditions: §

%i(a.) Should the corporation of the
ity of Victoria at any time so desire,
the council of the corporation may, by
resolution, notify the Esquimalt ‘Water
Works Company to furnish them with
a supply of water from the works of
the Esquimalt Water Works Company,
and /it shall’ thereupon be- obligatory
upon such company, within fifteen
months after the service of such nétice
on the company, to supply and deliver,
at spme. point west of Victoria .arm,
within the limits of the city of Vic-
toria, into the water mains of .the city
of Victoria, under a préssure (at sea
level) of not less: than one hundred
and .ten pounds to the square inch,
such quantity of pure water up to the
amount and for the period specified
in such resolution, or any subseguent
resolution of a.similar nature, as will
satisfy the corporation paying the com-
pany. therefor at the rate of 6 cents
per thousand gallons; and the compahy
shall supply water to the corboration
of the city of Victoria for the purpose
of fire protection atthe rate of $4 per
month for each fire hydrant which the
corporation may desire to _connect with
the company’s pipes, and shall supply
water for flushing and washing gut-
ters, or for the filling of tanks for fire
"protection, purposes, free of ¢harge:
“(b.) Provided, however, that. the
company shall not be required to sup-
ply a quantity of water of less than
five hundred thousand, nor more than
five million, gallons per diem; and pro-
vided that the company shall not be
required to furnish water for any
period less than five years.

“(¢.) It shall not be incumbent upon
the corporation of the city of Victoria
to avail itself ,of the right in sub-sec-
tion (a) of this section declared, but
in the event of the corporation aviiling
itself of such right, then the notice
thereunder referred to in sub-section
(a), in conjunction with the necessary
by-law, shall operate as a covenant on
the part of tha corporation to take the
quantity of water mentioned in the res-
olution, and to pay for the same at the
rate mentioned in said sub-section’ (a),
ahd for the period specified in "such
notice.”

Since the passing of the act of 1892,
the company has purchased the lands
(excépt some small areas still vested
in the crown) traversed by the streams
mentioned in the third sectlon; the
lands occupied by the lakes which are
the head waters of these streams, and
(excépt thé areas ~mentioned) the
whole of the watershed drained by

them. ;

Shortly after the passing of the act
of 1892, the company entered into a
contract  with the National Electric
Railway Company, binding itself to
supply the railway company at a point

5 NG srebter |

arbitrators not appointing a third arbi- | on Goldstréam river, certain quahtities

;;ator within the time aforesaid, one
5 (‘he judges of the supreme court of
Ofr tish. Columbia shall, on application
1y Cither party, appoint such arbitrator.
sh lcla-“‘ any such owneér or odccupant
hf be an infant, married woman or
n}‘ane“ﬂr absent. from this province,
& hg.l refuse to appoint an arbi-
{o®r. on his behalf, then it shall be
_the duty of one of the judges of the
by e court’ of British Columbia,
”la?mhcanon being made to him for
inawmn'pose by the company, to nom-
. and appoint three different pers
ons as arbitrators.”
f:r’?d in section 10z .

“bmcge lanas, privieges and waters,
. shall be ascertained, set out or
Ppropriated by the company for the

it;xe{;upon and for ever after be vested
for 'T company, and it shall be lawful
e ‘e company to construct, erect
. maintain in and, on said land
all such regervoirs, water works and |

of water at a fixed minimum head for
e generation of eléctric energy; and
partly to equip itself té carry out this
contract, partly to provide for a pos-
sible advance in the demands of water
to-supply the -district gerved - by the
company’s system, partly to: provide
means to meet the inchoate obligation
imposed by section 10 of the Com-
panies Act, 1892, in the event of that
obligation.- becoming - operative, the
company proceeded to establish a res.
arvolir at the lower of a series of lakes
which formed the head waters of Gold-
stream river proper, and this work was
compléted in the year 1893.

The railway company having passed
into liquidétion, the arrangements with
that company lapsed; but in 1897 the
company entered into a contract with
the British Columbia Electric Company,
binding itself to provide water for the
same purpodes, in increasing quantities
up to 18,000,000 gallons daily, as the
electric company should requiré {t, at

Mmachi v 3
!:;icx?ile“ requisite for the said under-

and for better éffecting the purpases

that with the genergl body of Eng:

head. In consequence of that con-
tract the company has spent  large
sums of money in establishing reser-
voirs at the remainder of the ®eries of
lakes mentioned, and providing . for
‘works necessary to enable the company
to fulfil the requirements of the con-
tract. Down -to “the present time mo
part of the waters of Goldstream river,
and its tributaries, have been applied
by the -company for the purpose of
supplying the inhabitants of theé dis-
trict referred to in the act of 1885 with
water for consumption; and in point of
fact, with the exception of the appli-
cation to the purposés of the contract
mentfoned, these waters are not actual-
ly applied by the company to any bene-
ficial purpose.

Before discussing the question as to
the rights in respect of these stréams
acquired by the company under these
acts, it is necessary to deal with a
point raised by Mr. Bodwell, which
bears geénerally upon the questions
arising in this case. .

It is argued that the English law
relating to riparian rights never be-
came a part of the law of this prov-
ince. 'The first imperial statute relat-
ing to Vanpcouver island appears to be
12 7 13 Vic., cap. 48, which is reprinted
in the Revised Statutes of British Co-
lumbia of 1897. The act does not, nor,
does there appear to have been passed
before ‘the -union of the colonies of
British  Columbia . and - Vancouver
Island in 1866, by parliament or other
law-making authority, any enactment
cofitaining any express provision for
the establishment of the law of Eng<
land as the law of the last mentioned
colony. In these circumstances, we
must apply the rile relating to the in-
troduction of English law into colonies
acquired by settlement. That rule is
authoritatively stated by the privy
council in Coeper v. Stuart (1889) 14
App. Cas., at 291 and 292, as follows:

“The extent to which English law is
introduced into a British colony, and
the manner of its introduction, must
necessarily vary #according to_circum-
stances. There is a great difference
between the case of a colony acquired
by conquest or cession, in which there
is an established system of law, and
that of a colony which. consisted of a
tract of territory practically unoccu-
pied, without settled inhabitants or set-
tled law, at the time when it was
peacefully annexed to the British do-
miniond.  The colony of New South
Wales belongs to the latter class. In
the case of such a colony the crown
may by ordinance, and the Imperial
parliament, or its own legislature,
when it comes to possess oné, may by
statute declare what parts of the com-
mon and statute law of England shall
have effect withfh its limits. But,
when that is not done, the law of Eng-
land must (subject to well established
exceptions) become from the outset the
law of the colony, and be administered
by its tribunals. Insofar as it is
reasonably applicable to the circum-
stances of the colony, the law of Eng-
land must prevail, until it is abro-
gated or modified, either by ordinance
or Statute. The often guotéd obsérva-
tions of Sir Willlam Blackstone (1
Comm. 107) appear to their lordships
to have a direct bearing upon the pres-
ent case. He says: .

“ift has been held that, if an unin-
habited country be discovered -and
‘planted ' by, British subjects, all the
Englisk laws then in being; which are
the birthright of every English subject,
are immediately there in' force (Salk.
| 411, 666).. But this must e understood
with very many and very eat 'ré~
| strictions. ‘Such colonists cl% h
them only so much:of the Enghisi law
a8 18 applicable to the condition of an|
infant colony; ' such, for ‘instance; as
the general rules of inheritance and
protection from persdnal injuries. ' The
artificial requirements and distinctions
incident to the property of a gréat and
commereial people, the laws of police
and revenue (such especially as are en-
forced by penalties), the mode of main-
tenarice Of the established church, the
jurisdiction of spiritual courts, and a
multitude - of -other provisions are
neithér necessary nor convenient for
them, and therefore are not in force.
‘What shall be admitted and what re-
jected, at what times and under what
restrictions, must, in case of dispute,
be decided in the first instance by
their own provincial' judicature, sub-
ject to the decision and contral of-the
King in council, the whole of their con-
stitution being also lidble to be new
modeled and reformed by the general
guperintendency power of the legisla-
ture in the mother country’

“Blackstone, in that passage, was
setting right an opinion attributed to
Lord Holt, that all laws in force in
England must apply to an infant: col-
ony of that kind. If the learned author
had written at a later date he would
probably have added that, as the popu-
lation, wealth and commercé of the
colony increase, many rules and prin-
ciples of Englis® law, which were un-
suitable to its infancy, will gradually
be attracted to it; and that the power
of remodeling its laws bélongs also to
the 'colonial legislature.”

Now,; the rule of law which regulates
the rights of riparian owners insofar
a8 we are concerned with it, rhay be
stated in the language of Lord Wens-
leydalésin Cashmore v. Richards (1839),
7 H. L, C., at_page 382, as follows:

“The subject of right to Streams of
water flcwing on.the surface had beén
of late years fully discussed, and by a
series of ocarefully considered judg-
ments placed upon &a.clear and satis-
factory footing, ' It has been now Set-
tled that’ the “right to the evijoyment
of a natural stream of water onthe
surface, ex jure naturae, belongs to the
proprietor of .the adjoining lands, as a
natural incident to the rignt to the goil
itself, and that he is entitled to the
benefit of it, a8 he:is to all the other
natural advantages belonging to the
tand of which he is the owner. He
has the right to have ‘it ¢come t6 him
in its natural state, in flew; guantity
and quality, and to go from him with-
out -obstruction; upon. the same prin-
ciple that he is entitled to the support
of his neighboy’s soil for his own in
its naturdl stpfe. His right in no way
depends upof prescription, or the pre-
sumed gran{ of hi§ neighbor.”

This rule,/founded as pointed out by
Farwell, J, in Bradford Corporation v.
Furand (1902). 2 Ch,, at page 661 in the
jus naturae) and worked out on the
principle of equm et botum, in my
opinion cannot be said to be less in-
applicable to the circumstances -of the
colony of Vancouver island in 1849
than the ciréumstances of other col-
onies into which it has never been
doubted. it was carried by. the settiérs
who established those colenies. By the
operation of the common law rule it
was carried into the Australidd settle-
ments: Lord v. Commrs. of Sydney,
12 Moore P. C.; into the American
settlements: = Tyler Wilkinson, 4
Mason, 397; Lauxq Haggin, 69 Cal.
365: and by the agt of 1792, which but
enacts the dqom daw rule in ex-
press terms, i s introduced into
Upper Canada: Booth, v.. Ratte, 15
A. C. 188, So far as I can ascertain,
it ssems nhever’to have .beén doubted

lish law it was introduced into all the
colonies forming the Dominion of, Can-
ada except Quebeec. The ordinance of
1867 enacted as follo :

that company's powerhouse at Gold-|
and to convey the water thereto 'stream river, having. a fixed minimum \
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hd crimifial laws
of England, as the sgme existed on the
19th' day of November, 1358, and so
far as .the 'same dre not- from local
circumstances inapplcable, are and
ghall be in force in all parts of the
colony of British Columbia.” .

L see no reason for thinking—even
supposing the muni¢ipahity’s. contention
ean, as regards “'thé mainland of the
province be supporteéd—-that this ordin-
ance made inapplicable to Vancouver's
Island any part of the body of Eng-
lish law which theretofore was the law
in this colony; indeed, if not from local
circumstances inapplicable to that eol-
ony, it niust, in my opinion, be treated
as coming within the ordinance. I am
unable, moreover, ‘to agree with M.
Bodwell that eveir ‘ag régards the main-
land the rdle im guestion comes within
the language of the exception. I do not
find that the point. has been the sub-
ject of express decisioh, although in a
dissenting judgment (the majority of the
court expressifig on thig pomnt no opin-
jon) Martin, J. states his view to be
that the rules of Hnglish law on this
point have been: the law of the whole
colony of British “Columbia; and the
judgment of Drake, J. in Columbia Co.
v8, Yule ( 2-B. Q. 237, proceeds
upon that view, although the point was
not argued. The judgment of Gwynne,
J., in Martley ‘vs. Carson ( ) 20 8.
U. R. at 658 and 639 is addressed . to
the construction of the Land Act all to-
gether, .and doesinot. tsuch. the point.
Mr. Bodwell, indeed, rélied upon dertain
provisions of the Land Act first appear-
ing in the B. €. ardinatice of 1865 auth-
orizing the diversion of natural streams
and lakes for specified purposes in sup-
port of his contention.

Omitting for the present the consid-
eration of the legislation of 1892 ~and
1897 as to these enactments, it is suf-
ficient to say in this conneetion that
whatever modification’ 6f the rights of
riparinn proprietors -they should be held
to have effected, they clearly do not
amount te a declaration of the non-ex-
istence of such rights, and in my opinion
they eannot fairly be regarded as afford-
ing any indication that tlie view of the
legislative authority accorded with that
now advanced.

What the Company Acquired

By these transactions the company
acquired- in the streams in duestion the
ripatian rights ineident to the dwner-
ship of the lands purchased, subject,
as to some of the parcels of land, to
certain reserva}ions in the grants. from
the crown, which 1-shall refer to more
particularly later. ~These rights, sub-
ject to the reservations mentioned, are
best  stated in' the language of Lord
‘Wensleydale in Chasemore vs. Richards,
@assy), T H. L. C., at 380t

wipfie subject of right to streams of
water flowing on the surface has been
of late years fully discussed, and by
a series of carefully considered judg-
ments placed upon a clear and satisfac-
tory footing. 1t has been now settled
that the.right to the enjoyment of “a
natural stream of watér on the surfacé,
ex jure natura®, belongs to the pro-
prietor of the -adjoining lands, as a nat-
“ural incident to the benefit of it, as he
is to all the other matural advantages
belonging to the land of ‘which he is the
owner. He has’ the right to have it
come to Mm in its hatuial state, in flow,
| quantity and quality, nd . to ~go from
him without obstriction; upon- the
same principle that he'is entitled to the
support of his neighbor’s sofl*'for his
‘own in it(s!sé natgraf*;ﬂg’te. " 'Hfs'-l’;'}ggt g
-89 Wiy -dépends B% presefiption,: or
t “Yi‘osu'm grant ‘0 i&l"miiml"“

But I do npot think - at §
it rights in spysct "ot the wtr
qu he ¢ ny :
as 4 tiparian proprietor na}y. . The
Act, in my judgment; treats Goldstream
river and its - tributaties as - entities
which are -the-subjécts of -proprietary
rights, It provides for the purchase by
the compafiy of -the rights and interests
of persons having rights and interests in
'these streams as streams. In other
words, it provides for that which, at
common law, would be & legal impos-
gibility; the severance of the right'of
an owner of land traversed by & nat-
ural stream in the stréam itself from
h's proprietary interest in - the land.
Tuis interest, once ‘acquired by the
company for the purposes of its statu-
tory undertaking, eithet by contract er
by compulsory appropiiation’ under the
provisions of the Act, becomes, in my
opinion, vested in the:company, and is
thence-forward held under a statutory
title, the nature and: extent of which
mugt be ascertained from the provisions
of the statute itself. - The statute.in
short, to use the language of Brett, L.
J., becomes ‘‘the charter of the -com-
pany’s rights.” The legislature, in oth-
er words, for the gm'pose of enabling an
undertaking of public interest to be car-
ried out effectually carried om, conferred
upon the company thie power to acquire
for the purpeses of ~that utidertaking,
rights which, as separate from ‘the
ownerghip of land, are unknown to the
cominon law, namely, the whole sum of
the rights of a riparian proprietor in,
or in respect of a mnatural stream of
water flowiug through or past his land,
and gave to the comgany in regpect of
the rights so acquired, a parliamentary
title. In the language of the Act itself,
the waters 86 approptiated by the com-
pany for the purposes thereof, were
thereupon and forgver, to be vested in
the compény.

I was, at first; strongly impressed
with the force of Mr, Bodwell's conten-
tion that to  effect "an appropriation
within the language of the statute there
must be a severancé of some definite
portion ‘of watér from the stréam itself,
or that, at all events, ‘an appropriation
can take effect under the provisions of
section 10, from whi¢h 1 have lu t
quoted, only to the extent to whie it
is sccompanied by a reduction into pos-
gession. of a definite quantity of watey.
This contention liarmonizes fully with
the use of the word “appropriate” in
the earlier cases, which proceed upon
the principle that rubhing water is em-
tirely  publici juris, and subject to "bé
made the property of the first occupant
who reduces it into possession by ab-
straction ftom the ,stream; and. with
the principles governing the acquisition
of water rights in' natural streams in
many of the Pacific states of the United
States of America. But the contention,
I have come to the conclusion, is not
well founded. It i3 true that exelusive
property in water in a running streani
#is so many pints or so many globules
of filid: can only be acquiresl by the ab-
straction of the fluid from the stream,
In Embrey vs. Owen ( y 6 Ex., 353,
Parke, B. uses this lahgnagé: - -

“The right to have a stream flow in
its natural state, without diminution or
alteration, is an incident of preperty in
the land through which it passes; but
Howing water is publici juris, not in the
gense that it is bonum vacans, to which
the firét” ocenpant may  acquire an ex-
clusive right, but that 4t is public and
comimon in this sense only, that all may
peasonably use it who have a' right of
access to it, and that none caa have any
property in the water- itself, except in
the particular portion  that he may
choose’ to abstract from the stream and
take into his possession, and that dur-
ing the time of his possession only. But
each proprietor ' Has the . right to the
dsufruct of * the stréam - which flows
through his land:”’

(H
. English Law v]Iu-.trc'duc;ad :
“From and after the passing of this

. And in Lyon va ‘Fishmongers’ Com-
pany ( ), 1 App. Cas. at p. 683,

{n | Stream 8
on; the eonipany can be treated |

.ment, oOr

Lord Selbourne says:

“'he title -to the soil constituting the
bed of a river does not- carry with it
any exclusive right of property im the
running water of the stream, which can
only bé appropriated by severance, and
which may be lawfully so appropristed
by. every ome having a right of access
to it.”

And see White vs. White (1906.) A.

C BPt p- E ;

ut there is a sénse in which a stream
as a stream may properly be spoken of
as the subject of ownershi)p. In Wil-
liams vs. Morland (1824), 2 Bar. & C.
at 914, Holroyd, J. said:

“Runping water is not in its nature
ptrivate’ property. At least it is private
propefty no longer than it remains on
the soil of the person claimifg it.”

In Bush vi Trowbridge Water
Works ecompany, ( ), L. R. 19 Ea.,
293, Sir George Jessel, referring to the
langnage of the 6th section of the
Water Works Clanses Act, says:

*"Meaning, as it appears to me, the
owners or occupiers of the portion of
the stream with which the company are
interfering.”

In the same case on appeal, 10 Ch.
App. 462, James, L.J. says:

“/They entered upon the channel or
bed of a stream somewhere above the
plaintiff’s land; #nd there they took, by
way of diversion, water for the purpose
of their waterworks, whi¢h water, to
put the case in the highest for the
plaintiff, - would - in- due course, if they
had not so diverted it, have got down
to her land, and would them, and so
1ong as it was over her land be water
of which she was the owner and occu-
pier in the semse in which a person is
owner or occupier of a stream runoing
through his land. That is to say, the
water then would have become within
the ownership and, to some extent,
within the occupancy of the plaintiff.”

In Stone vs. Yeovil, (1876), 2 C. P.
D;, at 108, Cockburn, C. J. éxpresses
this view upon the Water Clauses Aet:

“Now when the whole of a stream or
other water is taken, both the special
Act and the general Act treat the right
or interest im the water as a substantive
right or interest which may be trans-
ferred and taken, and the value of
which may .be assigned, and compen-
sated for, #nd not as gomething mere-
ly subordinate to the land, and the loss
of - which must be looked at only as it
injuriously affected the land. The 6th
seotion of the Watérworks Clauses Act
expressly says that compensation is to
be made ‘for the' valne of streams S0
taken,” as distinguished from ‘damage
to land or streams’ occasioned by the
exvercise of the statutory powers given
to take the water.”

in Girdwoed vs. The Belfast Water
Commissioners, (1877, 1 L. R. Ir., 28,
Chatterton, V. C. discusses the subject
fully, inting out the distinction  to
which I have adverted in this language:

+It was conténded for the plaintiffs
that water in its essemce s fncapable
of being treated ae property, and that,
therefors, no ‘property in it can be per-
manently acquired - unless_ it has been
actnally abstracted = from . the stream.
The fallacy of this argumént consists
in confounding water as $0 much fluid,
Wwith ‘water in the legal sense of the
right to the flow of water in & _parti-
¢ular manper. The -right to water
which riparian proprietors possess is’a
natural and common right. it is that
right which aing to every . person
who posesses property,. by which, or
through Wwhich, - any . stream flows, an
the ‘entire body :of water coming from
4 Higlier ‘Wottionof ithe courge of the

- pe itted: so as, to
y & ."

‘sensiblo o | '-"-j di jodi, Thi

i anotber rfﬁ:t’ "6t water of an opposite
nature, namely, the ®ight to divert the
flow of the ‘water ~from its ordinary

ment—Saunby ‘vs. ‘Lonidon Water Com*
missioners, (1906), App. Uas., 110. The
Act which the court hgd to construe in
that case js, in terms, almost identical
with that now under censideration, that
is cap. 102 of the statutes of Ontario,
€1873.). The phintiff in the action, who
was a mill owner, complained that the
water power of his mill was inter-
fered with by the water cimmissiiners,
who, at a point on the River Thames,
below his millsite, had penned back the
river for purposes -authorized by their
enabling Act. The commissioners
sought to justify umder theii* Aet, con-
tending that the plaintiff’s only remedy
was to invoke the compensation clauses.
Lord Davey, in delivering the judgment
of the Judicial Committee, said, p. 114:

“Their lordships agree with the opin-
ién expressed by the majority of the
judges in the supreme court that, as-
suming this to be so, the water 1s nev-
ertheless required for the purpose of the
waterworks within the meaning of the
Act, and the commissioners would be
acting within their powers in appro-
priating the appellant’s land and water
rights, provided they had taken the nec-
essal'y steps for ' that purpose. The
question is whether theéy have done so.

“Their lordships are of opinion that,
before the <commissioners can expro-
priate a landowner, they must first set
out #nd aseertain what parts of his land
they require and must endeavor ' to
contract with the- owner for the :pur-
chase thereof. In other words, they
must give to the landowner notice to
treat for some definite subjéct matter.
And a similar proceédure seems to be
necessary where the. commissioners de-
sire to appropriat a _ person’s water
rights, or to -acquitée Some easément
ovér his property. The arbitration
clauses only come into operation on
disagreement as to .the amount of pur-
chase-money, value, or damages, whieh,
in ijtself, implies some  previous trgaty
or tendeér involving notice of what i3
required. 'Their lordships therefore are
of opinion that the commissioners have
not put themselves into a position to
compel the appellant to go to arbitra-
tion. Provisions for that purpose, such
as are found im the presemt Act, are
only applicable to acts dome under the
sanction of the legislature, and in the
mode prescribed by the legislature. In
this instance the commissioners’ have
not proceeded in accordance with the
directions of their Act; and consequent-
ly the appellant has not lost hlsvordm-
ary right of action for the trespass on
his property.”

This opinion manifestly proceeds upon
the view that nnder the statute in ques-
tion, the commissioners were not auth-
orized to deal with the streamis in ques-
tien in such a manner as to invade the
legal rights of others. - This is the yiew
expressed by  Sédgewick and Killiam,
JJ. who dissented from the judgment of
the majority in the supreme court of
Canada, founded largely upon the fact,
it would seem, that the statute makes
no provision for the- c¢ompensation of
peérsons whosé Qgrorpert.y is pletely in-
juriously affected as distinguished from
persons whose property ig taken. At p.
657 of 34 §: C.'R., Sedgwick, J. says:

“Expropriatin statutes £ world
over generally ke provision for two
things, first, the taking of property, and
secondly, the injurious affection of prop-

erty. : i L
“In the preseat case this -ordinary
and necessary principle has been most
signally departed from. There. is o
provision authorizing the in;u_rlous-aﬂec-
tion of land, a thing whieh js absolute-
ly” mécessary in order ‘to make that in-
. jurlous aftection. . ether than tortious,
nor is there any provision autiorizy
compensation to be paid to P
whose hands are not sppropria
only injuriously affected. 3
In short, before doing anything which

e i T . .
channel,. ot to diminish the qunnglt%ege ) will injusiously affeet the rights of oth-

water flowing in such channel.
rights are undoubtedly the subjéet of
permanent ‘property capable -of passing
gy grants. In the present case, the per-
sons under whom the plaintiffs  claim
had the right—no matter whether de-
quired as an easement, or whether it
was the common right of a Jower ripar-
ian proprietof—to the flow of the waters
of these streams in undxmimshed quan-
tities. That right it Pecanie neceéssary
for the defendants to interfere with for
the putposes 6f their - Act,-and they
svere empowered thereby to acquire the
absolute right to divett the whole, or
any quantity the might thifk proper,
of the’ water, which would - otherwise
fiow to the premises of the plaintiffs—
either purchasing it, if the water were
taken in its entirety, or making com-
pensation for any less . quantity di-
verted. y the incorporation of the
Lands Clause Consolidation. Act, and
the Water orks Olauses Act, with
the Commissiiners Special  Act, the
means of acquiring strams and water,
and -not merely lands, Wwere provided.
By the 24th section . compensation to
persons  from whose property the water
was not wholly diverted, but the flow
only diminished, or in any way 4nter-
fered with, was provided. I am -of
opinion- that the language. of the 20th
geetion, where it gpeaks of lgnds,
streams, and waters, 18 large enotigh to
enable the commissiox_xers to adquire any
water tights to of in any of these
streams, either by purchase of tigl};s
to the flow of- each strea in its own
It was plainly
hé acquisition of
such rights might be absolute and for

i : : ;
ev; am, therefore, of opiilon that the
commissioners Weré empowered to ac-
quire eéntirely, and out and out, the wa-
fers of: these several streams.. I inter-
pret the word ‘waters’ in_that section,
not_merely as the watér flowing, which
it would be impossible to dcquire with-
out abstracting it but as mchy:yd;ng the
water rights I have § ecified.”

In that part of the 10th section
which 1 have quoted, the statuté seems
to me to be dealing with the appropria-
tion of the stredms themselves.. 1t is
to be  abserved that the legislature
gpeaks of the a propriation of waters
and of interests im waters, not an #p-
propriation of water. 1 agree vgrth t_t;e
view expressed by Chatterton, V. C. in
the dase 1 have just quoted, p. 40, that
the word “waters” in the plural would
mean something different from the ac-
tual water passing through the streams.

But aside from - this, that part of
gection 10 seems to me to. be merely
the complement of those parts of section
g which provide for the acquisition by
the company of rights in land and in
the streams in question. The Act first
authorizes the company to acqmre_thege
rights, and provides means by which in
the absence of an agreément they may
be acquired compulsorily; and them pro-
ceeds to declare in section 10 expressly
that these rights, purchased by agree-
compulgorily taken, shall be
vested in the company foréver. The
word “appropriate” itself, in its natural
meaning, signifies to malke one’s own,
that is, to take fo oneself to the exclu-
sion of othets.’ (Imperial Dictionary).
One doss not readily see why an in-
tetest or right i & strésm taken under
section 9 s not ‘an n&)‘gropriation of that
right or interest, e comipany takes
it to itself to the exclision of the for-
mer propriétor; in theé fullest sense ap-
propriates it. ‘

A flood of light has been thrown upon
the construction of this statute by a de-
cislon of jthe Judicial Committee of the
privy gofincil, reportéd since the argu-

v

| erty of another.”

ers in land, or in the witers:in ques-
tion, the company must amirg‘ these
rights. The Act does nat authorize the
company to divert these waters, or sen-
sibly to diminish their flow. uintil it has
first acquir
tifopriegor!,nf which, apart  from the
statute, such acts would be an invasion.
The company, that is to say, does not
acquire the right to divert as’ agalnst
the lower riparian until it has firet ap-
propriatéd that riparian’s right to the
fiow if the stream, and no abstraction
or diversion of the water of the sfream
in itself cam, under the statute, effect
an' appropriation of anybody’s rights. It
is, in the sense 1 have mengtoneds,
namely, the acquiring of rights in the
gstreams and waters referred to under
the statute for the purpose of the com-
pany’s tindertaking, that the word “ap-
propriated” fs used in the pdssage ',1
have just quoted from Lord Davey's
judgnient; and 1 uote from Sedgewick,
3. at pp. 656, 657 and 668, of the re.
port of His judgment in the supreme
court of Canads, im further confirmas
tion. of iy view: : '> ;
“The only verbs in this. queotation
which can possibly refer to the casé be;
fore us are ‘enter’ and apptropriation
and the contention oOf the appellants is,
and always has been, that although
they did not either mtentionnll_y or _9th-
erwise pen back the waters of the river
upon the respondent’s land, yet if, as
a matter of fact, they had 'done go, then
that wds an ‘appropriation’ by ‘thenr un-
der the statute, and that, therefore, the
remedy was not by action but by means
of the arbitration provided for in the
section, 1 am strongly of et,l:&r‘opi on
that this occasional and intermittent in-
jury not intgnded or contemplated by
the commissioners when they erected
the dam in uestion, cannot in any
sense be condidered as an appropriation
of the property injured or of any W S
privilege whick the respondent had. e
act of appropriation, it seems to me,
must be somethifig done in pursuance of
a plan formed for the authority appro-
priating. Theré must be a.mental pro-
aegs resulting in a determination to do
@ positive act. There must be an exer-
cise of volition and that - volition com-
pleted by an sct of appropriation. In
other words, oné cannot appropriate A
thing involwntarily. | Then the word ‘ap-
propriate’ involves in it the idea of the
taking away from one his property or
his right in property s0 that he thereafter
ceases to have it, and t.he' person. 0 ap-
propriating succeeds him in the exclu-
sive enjoyment of that patticular prop-
erty and rizht'."
“Appropriation,
feans the' taking
the conversion to on

as I have suggested,
of ' dominion over, or
o's own use the prop-

In this case, it is true, the compul-
gory powers of the company were not
brought into play in respect of any of
the lands traversed by these streams;
but in. my epinion the transactions by
which they were acquired must, fof the
purposés of 'this case, be treated asm
transactions takimg effect under the
special statutory powers of the com-
pany, and entered into for the purpose
of- enabling the compainy to carry out
the purposes of its undértaking.

1t i8 not open to dispute Bince the de-
cision iti Saunby vs. London Water Com-
missioners, that without the consent of
riparian proprietors, the company could
not, under its sthtutory powers, divert
any of the waters in question for. the
purpase of supplying the distriet of
“Esquimalt;: or for the purposes of* car-
rying out any obligation to supply the
¢ity of Victoria, which might arise un-
der section 10 of the Act of 1892, with-

\ly concel¥s.

ed the rights of the ripariang

out first acquiring the rights of the ripa.
rian proprietors below the point of di-
version; and indeed, it is equally appar-
ent that as against non-assenting ripa-
rian owners below its reservoirs, the use
of the waters of Qoldstream river in
the manner in which they have been
nsed since 1897, for the purpose of
supplying water for conversion into elec-
tric energy to the B, C. Electric. Co.—
involving the impounding of tthe sources
of supply, the checking of the flow at
some seasons, and the augmenting of
the flow at others—would be a wrong-
ful interference with the rights of such
proprietors. It is not, I think, material
for our present purposes whether the
statutory powers of interference with
the flow of (oldstream river authorize
such interference for the purpose of
carrying out an arrangement like that
made between the railway company
and the B. C. Electri¢ company. It is
not open to dispute that since 1898 the
company has, in the bona fide belief
that in so doing it was acting within
the limits of its powers, controlled
and altered the flow of the river from
time to time, to suit the necessitiées im-
posed by these grrangements. In the
a‘bsencc. of evidence it may be as-
sumed in respect to the lands acquired
since 1898, that the company acted with
the assent of the proprietors; but with
respect to all of the lands, the lagiti-
mate inference, in my opinion, is that
they were purchased by the company in
order to give it such congrol of the
streams-in question as will enable it to
carry out its statutory undertaking, We
are not, I think, to suppose that the
company was not aware the nature of
'|ts_rights, or of the conditions tpon
which alone it could legally exercise its
powers.

Finding that it has taken the steps
necessary to satisfy these conditions, we
must, I think, assume that the steps
were taken with that end in view. In-
deed, I have heard mo suggestion, and
one does not occur to me, other than
the desire to obtain eomtrol of the flow
of the streams, in order to apply them to
the purposes authorized by its Acts
which would aceount for the purchasa
by the company of these lands.

Are the company’® rights in the wa-
ters then affected by the circumstances,
first, that the rights of the riparian pro-
prietors were acquired By contract, and
not by the exercise of their compulsory,
powers; and secondly, that they were ac~
quired as incidents to the ownership of
the lands themselves, and not in the
process of nyprupriation severed from
that ownership? ‘The Act requires that
before the c¢ompulsory powers of the
company may be put into éxercise with
respect t> any rights in waters or land,
the company must first endeavor to
contract for the purchase of those
rights with their owner; and I do net
stop to argue the question whether if
lan agreement is arrived at, the pro-
visions of the Act apply to the rights of
purchasé in any less degrée than if the
prices were settled by arbitration.

The sécond branch of the question
at first gight presents greater difficulty.
But on consideration, I have come to the
conclusion. that a similar answer must
be given to it. I repeat that the com-
pany as a condition toi putting its power
to divert into operation, must aecquire
the rights of the lower proprietors. It
is quite obvious that in mainy cases the
value of the riparian rights themselves,
apart’ from the land, severed from the
land, might be difficult of ascertain-
ment. In some cases these riparian
rights might constitute ‘the sole value of

Qms‘!t her one conld redd-

tHe" lang, ﬁ 8 “fx

e, than. 1o -
‘bitration with respeet
liis water rights. ;
Now, under the Act of 1885, the com-
pany had no power to deal with real
estate gemerally, but if for the purpose
«of enabling it to contrel the flow of
Deadman’s river, the company deemed
it .advisable to purchase the-land tray-
persed by that river, rather than con-
fine itseif to the purchase of the rights
of the riparian proprietors in respect
of it, It cannot be maintained that the
provisions of the statute apply in mo
less degree to rights so acquired as in- -
cident to the ownership of the land than
to rights acquired by severance from
thé ownership of the lamd.. Let us ap-
ply one test. The power to dispose of
its R:ope_rty is, in.the cdse of a quasi
public corporation created by special
act of parliament, such as the plaintiff
company (sée Staffordshire Canal Co.:
vs. Birmingham Capal Co.,, L. R. 1 H,
L, 254; and Re&. V. South Wales Ry.
Co., 14 3&( 2); 4 limited power. It
is  limmit thig rulé, . namely, that
apart from given express authority or
appearing by necessary implication from
its Aect such a corporation may not dis-
fiose Of its property if by such dispo-
gition it should disablé itself from car-
rying out its objects (in which the pub-
lic have a interest), for which its spe-
cial powers were conferred upon it.
The introductory words of section 10,
which I have gquoted, constitute, in. my
opinion, an express legislative applica-
tion of that principle ag applied to. the
undertaking of this company. The lands
appropriated by ‘the company under its
statutory powers for the purpose of its
underta . the waters so appropriateéd,
are declared to be vested in whe com-
pany forever. I am unable to bring
myself to think that under .the Act of
885, riparians rights, ‘acquired by the
purchase of the land to which they weére
in¢ident, in order to emable the company,
in the lawful exercise of its powers, to
divert the waters of Thetis lake for the
purpose of cafrying out’ the object of
its undertaking, could legally be aliem-
atéd by the company in such. a way &8
to put-it in the power of any individual
to stop the operation of its works., Sec-
tion 4 of the Act of 1892 confers upon
the compdny certain express powers
with referemce to the disposition of its
real estate, but that does not, I think,
materially affect the point before us.
I conclude, therefore, that the several
interests of the proprietors of the lands
traversed by Goldstream tiver and its
tributaries in the waters of these
streams, became vested in the company
by its purchase of those lands under
gection 10 of the Companies Act, 1885,
1t falls now to comsider the effect of
the legisldtion dealing with water
rights.  From the earliest times the
law-making authorities of the province
reserved to the government the pewer
to. grant; through specified officials,
rights to divert waters - of natural
gireams to be used in agriculture and
in minitig; and I think on the true con-
struction of the acts, subject to the pay-
ment of compensation, to be used for
other lawful purposes. It is not very
¢lear whethet these grants called
(“records”) empowered the grintees to
‘interfere Wwith the common law rights
of riparian proprietors except in the
case of grants made for use in mining
or agriculture. ~With regard to per-
sons holding lands under grdnts from
the erown, the circumstance that the
form of\ grant prescribed by the Land
Act reserves to the crown, the right to
take water privileges for mining and
agricultural = purposes only, affords
strong support for the contention that
except for these purposes the grant of a
water reeord conferred no power to in.,
terfere with ‘such rights, It ie not
necessdry, Hiwever, in my view to deter-
b &Coytlnu_ed on Page Six,

to the value of




