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IN iRE RUMBLU V. WYasoir.
C otract or tort-la r isdictia,?.

A plaint charing tirat the dctrandant Iiried of plindiifif a
horsc &v., ta gor troiri A. to -B. and braik al ag ie to
talic oood eace of sarne as a irai1ee, &c. witii ani ari
mon t thîat tie ci ofordaat so carat 'sqiy, &(-.. daeî a saic
hrn, &,., abat hîors- was kiliart, &c., as a plainrt ini cou-
tract aind irai ii tort.

[Cihamrbers, Marcli 10, 18(1. J

Suimaus issuecd on 29th Jauuary last, calling
on parties to she'w cause why a writ of prohibi-
tiou should net be issued after jndgrnent pro-
nonnced. The statement of the cause of action
vas as follows:

",For that the defendant hired of plaintiff a
horse, haruess, and buggy, lu Octaber, 1868, te
go from. Aapla Village ta Piao Grove and back,
atnd uudertaok and agreed ta tako good cure of
the semae as a bailce, ndc the plaiutitI' elleges
that the lev required hlmt se, te do, aud ta re-
tomn the said property iu safory to hlm agaiu.
And the plaintif fnrther states that the said,
Albert Wilsou su carelessly drova aud used the
said proporty that tha said horse, haruess, aud
buggy, vore nlot returned lu safety ta hlm, nor
vere the semae used villi cara, but au the cou-
trary with negligence aud carolessuess, lu cou-
sequeuce of which the herse aras killed, the buggy
vas braken ta piocos, aud the harnots brokeu,
vhereby further the plalutiff saith hae hath suffer-
cd damagae to the amouut of $85." The cause
vas tried befora a jury who fouurl for the plain-
tiff.

It was said thet a uew trial vas moved for but
refused, and thet tis vas the second action that
had bean broaght, tho plaintiff having been
inon-suiited lu the first bocausa hoe happeued un-
avoidably not ta ho prescrit; and that na ques-
tion of vaut of jurisdiction was evar raised.

Boyd shewed causa, andi coutendeti that the
plaint vas not lu tort, but in coutract : rlayer of
London v. Cox, L. R, 2 E. & J. app. 280; Morris
v. Carneroie, 12 U. C. C. P. 422 ; leningsy v. Pcun-
drUl, 8 T. R. 335 ; Janie8 au Bailmeuts, pp. 69
ta 68 ; Story on Bailmonts, 411 ; Lloymd's C. C.
Prac. 221 ; Noya' Maxims, (Bythewood's ed.
791.) If objectian hart been taken at the trial
the particulars coulti have beau ameudod.

P. Wrighrt, lu support of the applica tion, argued
that the Division Courts Act recogýnizos the dis-
tinction betveen coutracts and torts, and that the
question vas whether tha action vas maitaliablo
,vithout refeiocc ta any coutrart,, and 15 fond-
cd on contract though fremed lu tort :Bullen e
Leake, 102, nates 2nd ed., 121 8rcL cd., citing
Pozzi v. Shd0oton, 8 A. & E. 963; Marsalal v. Yor'k
ec., 1R. TV. Co., 1l C. B3. 655; Tatton v. G. Wf.
Pt. Co., 2 E. & E. 844; LaMge v. TrecJer. 1 H. &
N. 500 ; Anseil v. Ifaierho use, 6 M. & S. 885 ;
and inl sncb a casa the Judga shoulti look at the
actual facts as veli as at the plaint and particu-
lars: lIn re Miron v. Ms Catir, 4 Prao. Rep. 171.

A. WnLsai, J-Iu Jenings v. Roîndo il it was
decided that a cause of action founded on cou-
tract cannat ha doclared ou as a tort sa, as ta ex-
clodo the plea of infancy ; that ta snch a tort
infancy may ha pleaded becanse it is founded au
contract. Iu that casa tho defondant vas charg-
ad with immoderateiy driving the plaiutift"e harse,
by means of which it was iejured. The canut

vas, "lthat the plaintiff an, &c., at the request
of the defendant, deliveroti ta the defendant a
certaiu horse of the plaintiffs, ta ha moderateiy
riddeu, yat defendaut contriving and mnalicionsly
infouding, &co., vrong-füily and injuriousiy roda
the horso, &cý

The authoritios ta vhich 1 have been referreti.
shiev that the plaiutiff could not hava proved his
casa vithout first of ail proving a contract for the
particular aet of hiring. Iu this respect au
action ae'ainst a comman carrier differs fromn ordi-
nary bailments, for agaiust the comînon carrier
thora is a speciai customary common iaw oblige-
tieu, which rendors hlm liable npou bis duty in-
depeudontly of contreet altogether.

Iu ihis case, supposa therc had beau two per-
sans vha had hired the herse, andi ouiy anc had
beau sueti, coulti ho not hava ploadeti the non-
joinder of thealother ? I think hae coulti.

The plaint or particulars here sbov tLat the
defeudant Il"ndertaak andi agroeel ta take goad
caro. &o.," vhich. je certainly a cantraet., Chitty
on Plead1ing (6th ed. 87.)

The tact that tha defeudant got a non-suit ou
this samne compleint, vhich hae coulti not propar-
ly hava gat if the court hati no jnrisdiction, and
the fact that hae moveti for a nov trial which ho
coulti not hava gat oither-show, as the fact is
allegat, that tihe defendaut nover set up the
vaut af jurisdiction, anti therefare that no avant
of jurisdictian ever appeareti hy the ovidenco,
and noua, 1 tbink, appear an the face af the pro-
ceedings, but the contrary.

I hava dalayad this lui cansequeuce of the
pressura af terni business, and not for any diffi-
culty in comiug ta a conclusion, for the opinion
I express nov is the saima as that vhich 1 steteri
duriug the argument.

,Srarrmons diachgrged witlraut ceaie.

INSOLVENCY CASES.

SIIARP & SEcoan v. RoaxarT AvIATWS.

la ai) l Act 1,_/r, sc. 3, CI. e. oiii'I ' V i f
aUrrhr ai Grin] for tJIndait-Forai of, andc aie?

Tir ni re inîtentionî on tuera trt of a dr lîor to, dispose 0f
iris prrrparty, and tieiprhonin of iris sote certitor
tii.r bi' wili ait thr'rr, a,[It IrilrpcfGrily oale, anrdowing
ni0 an' Mie, p.ry lle ir ar.ritrr tris clatt, cia s nort briai]
tir d i Crwitiiîî s 'a. t, clause c., of thir.nsoivent
Act, 1 84

11, oniii, afPîlaaits foir an aitrathrent uriri' tire tîîatv'
cnt Aret, i

t
arci focri 10. sirriiir bc friowed.

Sea. 3, ci,. 7, is eoarpird 'aiti, aitiîoîi tire raditer or
tris agorît h sweia re reto ther rtcbt t. 01,cr cire cf tire two
prail, t ,tit'il, iii th ie facts airr eircuistanes reicd
Oi ais .olirricutiniiljasoat cry.

[Cliarîbers, Jan. 26, 29, 1869.]

Ou the 131h of January, the Judga of the
County Court of tha county of Weutvorth mrade
au ardoer for a vrit of attachreent ta issue euit of
that Caurt against the abova namoti defendatit,
as'au insolvent, et the suit of tha aboya plaintiffs.
Ou the 7th of January the writ vas serveti. Ou
tha 9th of ,January the defeudant filed his petitian
lu the Couinty Court prayiug that the vrit of
attachruent might be set aside. The petitian
vas accompanieti with tha affidavits af the de-
fendant, andi of tva other persans, tasîifying ta
the trona ficle of thre transaction, vhicha tha
plaintiffs assalot as exposiug the defendant ta


