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wvork did not conformi W the plans and specificat ions- and di
u<>t satisf y the chief engineer. The question ini the case wa
whether the fault IaY with the defendant, or, as lie alege(. M-ii
the plamntiffs.

l'he learned Judge found, for rea.sons fully stated, thst tt
defeudant mnust psy damages for refusai te supply the mraterî
sud dIo bis work over agaiu, or to execute the work sbewn a
the alternative plan; the measure of dareages being wbst it cot
the plaintiff W do the work sud supply the mnaterials wvhicli h
ouglit to have doue sud supplied.

The plaintiffs' claùu for the returu of the money paid to ti
defendaut sud the defendaut's couuterclaimn for the amour
of the. 10 per cent. dfrawback and for payment for the. work dos
iu .Juue sud July, 1915, aliould lie deslt wvitli Wgether. Th
plaintiffs were entitled to lie put in the saine position as if i
defendant had doue all that lie ought Wo have doue iu respc
of the section of the. work whicb b. bad doue but doue defeci
ively; that is Wosay, it must lie sscertained, first, what it cost t
plaintiffs Wo oonstruct that section Wo the satsfaction of th
Minister of Publie Works, and, secoudly, what the plaintifl
would bave bad Wo pay to the defendant if lie liad really don
what bis coutract r.quired him Wo do; and the defeudant maw
psy Wo the plaintiffs the amount by which the cost Wo tie pluintif]
exceeded wiiat lie woiÀld have earned if lie liad perforxned h:
contract. In sscertainng the. cost te the. plaintiffs, there shoug
lie talcen iiito account: the expense of supplying the tlings whic
the defendant's sub--coutract obligated him Wo supply, inududin
uewv piles and other inaterials which wvere required Wo replac
thoso spoiled liy the. defendant, as well as the payiuents imad
by the. plaintiffs to the. defendaut and their payments to tliei
owu einployees engaged ln doing what the. defendant ought~ t
have doue; but not the. cost of building a eoffer-dam and uuuvatei
ing the work.

For the. failure of tiie defeudaut Wo do the. other sections
bis work tiiere seemed o lie no valid excuse: the defeudant (Ji
not complet. bis suli-contract, aud the plaintiffs dld not relea,
him f rom bis obligatiou; snd, if it cost the plaiutiffs more to d
the. work than they would bave had to psy him if lie had don
it, they wvere erititled Wo the. differeuce by way of damages.

As Wo the couriterclairn lu respect of alleged be c f cor
tract ou the. part of the. plaintiffs, if tiiere was suy failure t
furiiish sucli material as wss required to enable the. defendam
to comply literaily wvith the specifications, tiiat failure %vas nç
sh.>wn to have caused 1cs Wo the defendant.

Ais W the. couuiterclali for payment for the use of the, defen
aut's plant, it app.ared that, at the. suggestion of thedeeO.n


