
JARVÂ.S v. TORMlEY.

The defendant does not in his pleadings allege that the
plaintiff in fact abandoned. his intercst in the premises, or
that any release was obtained from hlm of his rights as

1 arn unable upon the evidence to flnd whiether or not
the plaintiff left Ottawa with intent to relinquish his rights
under his agreement with the defendant. There are several
cicurnstances whieh rather indicate that le did. But, if
his evidence and that of his daughter be true, before he left
Ottawa the defendant had taken the position that he would
net recognise any right ini the plaintiff under the agree-
ment. and would not give him possession of the premises.
1 incline to believe this evidence. The dcfendant was, I
ain satisfied, desirous of bcing rid of the plaintiff as a
tenant before the latter Ieft Ottawa.

l'he burden is upon the defendant to establîsh satis-
factorily a relinquishment. by the plaintiff of bis rigbts un-
der the agreement. He bas failed to do so. lie certainly
did not make any reasonable effort to ascertain the plain-
tiff's wbereabouts, or to communicate with hîmii to know
mwiw-ther or not be intended to carry out the agrecement. lHe
proafily coula bave found the plaintiff had lie wisiîed to do
80. Witbiout communication witb the plaint iff lie leased the
prerniises to Danicis and Chambhers at a largely increased.
rentai. 1 arn satisfied, however, that whien *tle leases to
».nielfa and Chanmbers were made, the defendant actiially
believvd that the plaintiff did not intend to resume busine8a
in Ottawa or te carry out the agreenment for lease. More-
over, althoingh the plaintiff wau definîtely and flnally refused
possessuion early in the month of April, 1907, this action was
not hegun until the 2nd Pecember following.

ltaving -regard to ail the circumstances, to the uncer-
tnint 'y created by the plaintiff's own conduet in absenting
hirnieif from Ottawa for two monthsA without communica-
tion with the defendant, to the belief of the defendant
thAt the plaintiff had relînquislîed his ciain as lessee, ana
te the plaintiff's delay in commencing this action, the dis-
erotionaFry ere of speeific performance sbou11( not, 1
thinIc, be given. But, upon the authorities, tbe plaintiff is,
in iy opinion, entitled to damages for breacl by the de-
fondant of bis agreement for lease: Ford v. Tiley, 6 B.
& C. I 25ý.

It renalis to determine what should be the measure
and quiantum of Buch damages. Cotinsel for the plaintiff


