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custoiner of plaintiffs, $5Î 3, tlie aniount of an over-drawn
account, and to recover f romn MeEwan and Hartv the balanice
duc iipon a cheque indorsed by McEw an and then by llarty
and deposited to credit of the latter. Subsequently it trans-
pire1 that tlie indorsemnent by MeEwan was flotUtat of the
payee. The trial .Tudge held that thec plaintiffs had not
establislied by evidence that a forgery liad bcn conmitted.
If vas not proved agains IHart.) thiat MeEwan was flot en-
titled to, the moflc.

he appeal was heard by MEREDITH, C.J., MACLAREM4,
J.A., TEET7EL, J.

W. E. Middleton, for plaintiffs.

M. J. O'Connor, Ottawa, for dofendant llarty.

TEETZEL, J. :-Tlîe Chancellor dismnissed the action
ugainst diefcndant Ilarty because the evîdence, whih waýs
most imperfectly giren, failed to prove that defendanjt
MeEwan was not the real McEwan namiec in the cheque,
and that lie had no right to indorse if as lie did; but upon
the main question, as te the liability of defendant llarty,
assuîning that flic indorsement of ftle cheque in question by
defendant McEwan was a forgery, the trial Judge expressed
no opinion.

rlli motion was for a new trial, on the ground of sur-
prise, and upon flic argument we expressed the opinion that
plaintiff had establishcd a case for a new trial upon terms;*
but counsel for defendant Harty argued tliat, assuming that
the Court sliould find that fthc indorsemnt vas a forge,(ry,
defendant llarty could not, upon flic evidence, lie held liable
te plaintif s, and consequently a new trial in reference to the
question of forgery would be fruitless, and we were ask-ed
therefore to, determine bis liability, assuming that the in-.
dorsement vas a forgery.

For the purpose of considering the question, I adopt the
following findings of fact by t he trial Judge:

"Defendant MeEwan, being in possession of the chieque
in question, of whicli lie claimed to be the owner, indorsed.
and handed it te flic otber defendant, Harty, to be collecte
and paid over to him, MeEwan. Defendant McEwan a,)-
pears to be unversed in affairs, and went to thec other dlefen-
dant as one wlio had donc business for him. I flnd on thle


