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RE JOHINSON AND SMITII.

IZl--Gontuction-A bxýolu te EVaIe in Fec-Lîirn ia li-
"Die ulitiout I&su t'-elde L$(m Birlh of Ch iid.

Petition hy vendor under the Ven(lors and Pur 1iaser>
Act for an or(ler declaring that she could make a good title
to property under a devise.

Shirley Denison, for the vendor.

No one for flie purchaser.

Bo-YD, C. :-The Word, used in this ivill " dviiag without
issue ' or " children " are of flexible or ambiguiots charaeter.
as ig the expression "dlie unrnarried :" In re Chant, 119001
2 Ch, 345; In re Booth, 1-1900] 1 Ch. 768. In In re ilain-
bleton W. N. 1884, p. 1,57, tlic words "die without chiildren
were*( eonstrued by' Bacon, V.-C., as signifving "die withot
hiaving had a eliild."ý This case is noted in ribeobali on1
wVilis, th ed., p. 678. W hereas lu In re Booth the sanie
w-ords were read bvY Mr. Justice Byrne as rncaning -dving
withiout lcaving eh ildren." Tii that case theré wasý a gift
over to, persons narned, wbo wcre indicated as tflic jet of
the testator's 1ounity. Ithpretcsetr inoifto\or,
but a deelaration that if the adoptcd daugliter (the vendfor),
to whom. the property bas been I)re'iotisly given for lier own
sole use and benefit forever, "die without issue, ail bier in-
terestf shall lapse." Byrne, J., adruits that the construction
is of diffleuity, and is openl to two eonsiderations, to one of
which hodoesnfot give efeet. rrllat is.that there is a geejra.l
rujle in favour of making an absolute vcsting as sooni a pos-
sible, especially when it is intendcd to enable the paren)t to
ina,,ke some provision for the family: p. 770 of [19001 1 Ch.
That consideration appears to me to outwcighi the otiier con-
struietion in eonstruing this will, whiehi contains> no gift over.
1 would read this wîil as givilg an absolut, estate in fee ti-

the adopted daughter upon the ehild being lon hcihap-
penied after the will ivas made and after the duAth orf tsttrî
in 1903. This construction is favourcd by Jaffray v. Connor,
28 Beav. 328; and sec Weakley v. Rugg. 27 T. TR. 32,C.


