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Sthe question of probable cause to the jury, telling zhem, ir
'y should find ini one way as ta that fact, then, in his opinion,

tlut.;re was no probable I:ause, and their verdict should be for the
plain tiff; if they should ind in the ither way, then there was, and
their v'erdict should be for the defendant. (e)

lit variovs judgments we find passaiges like these:
"iejtry must first find the facts which are suppased ta cantitutu

Ifie probable cause." (f/) IlIf the facts are doubtful, the 'jury Must coule
to the cons lusion of fact before the judge determines the affect of' it in
tiw."e (g) IlIf the existence of' the facts relied cn by the plaintiff be a
question, then the jury must decide upon it, and, uapan that finding, tlic
judge dectares the law." (h)

That these remnarks, however, are uiat to be construed as laying
down any general rule as to a definite .muccession of' timne, atif I
iierely mnean that disputed facts rnust be settled b>' the jury It,
sorne stage of the proceedings before tht judge cati draw his
inferences as to the existence or absence of probable cause, is
apparent fromn the cases above cited. That is ta say, a judge 's
not çobliged to give a ruling that there wvas no reasonable and
probable cause before hie asks the jury whethtr there wvas malicc
lie rnay ask tlie jury to find and answer differet.t questions, anîd
get stich and quch ansvers, and on those answers hie cati say
whether there is oi is flot such cause. (i)

A practical application ol these general principles is tlhata
judge nax', where the existence or non-existence of a belief on

>~- //t/trdv. Dvd (1831) 1 B. & Ad. II ýpproved in Riddell v. Br,,wn

1 x 861 .C.Q.H. go. In aitother early case Park, J., afler reinarking thai
't is ie province ot the judges tu determine, ais a point of law, %vletlicr
tîert e %as praibable csu.se, proceeded thus: Il ut as that must be coînpouinded of
t e facts, and as t1 *îîry nitst decide on thenî, my practice bias been tu say:

'VotI are to tell me ihther youi believt' the facts stated on thie part of tie.
deteiidaiit, and, ify~ou do, 1 anu of opinion that they aniounit tu a reasotiabiL and
probable cause for the step lie bas takoît.' 1 do nuot direct a nonsuit, bLeauise tlni'
tiet4 are' sn closelv cinný.'cted w;th the law ": avùe v. Ritssei (1829),5 Bing. 35j4.
A more sue.cinct statemoent is that Il the judge is to give his opinion on the law,
anîd tu leavç_ the jliry tu determine the facis 7 itviop, v. Willans (i831t) 2 1B.
Ad. KlI; 6 Binig, 18,1, holding th.tt a sumiuig up properiv sfeparates the law troni
the~ f'i where the judge tells the jury that, if' thev thinkZ the prtîsocutioîî haci a
certain motive for his conduet, then there %vas probable cause ;buit, if lie liad ntit
ttt;tt motive, tiien thert' was no probable causte."*

t./t Davis v. Rusepi (18i9l î I3iîg. 3154.

(9) 8>ndf V. Ifaeit (1839) 5 Bing. N-C. 722, per Hosanquet. J.

(k)1~nw,'v. Jarvixv (18S6) 13 U.C.Q.-B- 120.

(/ SIýf truxV- v. smaxhm <C-IPD. 1876t ;7 !,.TN.S. 7q2, per Lindley, J.
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