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notice provided by the Ditches and Watercourses Act, R.S.O., c. 220, s. St as
t amended by 52 Vict., C. 49, S. 2 (O.), ta settle the proportions to bc constructed

by each, and, on their failing ta agree, served the munit;ipal, clerk with the
notice provided for by such Act for the engineer to appoint a day ta attend
and riake biis award. The clerk immediately forwarded the notice to the engi-
neer, who was absent, and who failed ta attend.

Hel/s, that a mandamus would flot lie against the municipal corporation to
compel their engineer te act in the premises.

Clitte, Q.C., and O'Rouirke fur the plaintiff.
Marsh, Q.C., for the defendants.

C.P. Div'l Court.] [Jan. 6, 1894.
t ISLANDI v. ToWNSHîP 0F AmA1RANTH.

Cosis- Order Of trial judge as tM, under Pl me 1170-A mending ru/e, ap~pi-

cation o, la cases a/,yaaiy tried-Discretion of court,
'lhe Rule of the Supreme Court of judicature for (Outtaria passed an 40h

November, 1893, amending Rule 117o by proiding that where an action is
4 tried by a jury the costs shall follow the event, unless, upon application made

'4 at the trial, the trial judge, in bis discretion, otberwise orders, does not apply
to actions tried before it was passed.

4 And where the jury in an action of tort, tried before the passing of the new

j Rule, assessed the plaintiWrs damages at $ioo, and the trial judge did flot give

t plaintiff shauld have costs on the High Court scale
Held, that he had no power ta so arder unlesa "-for good cause shown,11

j witbin the meaning of Rule i 7'o, as it stood at tbe date of the trial.
The right ta costs, or ta set off coats, is a substantial right, mnd not a mere

matter of procedure.
But, under Rule 1170, the court bas the power ta malte sucb order as ta

costs as may seen just, irrespective cf good cause. and as in this case the
awarding of s0 small a sum as $ioo, assuming the plaintift's right ta recaver,
was alniast perverse, and the plaintiff had a right ta expect an award well
beyond the jursdiction cf the County Court, the Divisional Court affirmed the

t trial judge's disposition of the coats.
Stratfordv. ÇherwzOOd, 5 O.S. 169, at pp. 570-571, followed.
Aylestworth, Q.C., and W L. Walsh for the plaintiff.
E. Myers for the defendants.

Chy. Div'l Court.] [Jan. 22.
t MCGILLII àAY v. TowN 0F Lir;Dsky.

Cosis-Order oftrt'aljudge as te, tender Rule 1i7o-Aprnending rude, appllca-
tion of, as to cases atready tied-Dscrotion of court.

In an action of tort. tried before the passing of the Rule Of 4tb Novembe,
1893, amending Rule i i o, the jury assessed the pla'ntioes damages at $2oo,
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