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been made before the institution of the syit

in Chancery: Harrison v. Patterson, 11 Gr.
105; see s. c., 7 Gr. 531.

IL Scope of the jurisdiotion.—The Court
will not extend this act to all trustees, byt ¢o
those only who act under wills or testamen.
tatory dispositions of property. In ggher
cases the general rule applies ag it obtaing jn
England: Wilson v. Proudfoot, 15 Gr. 199.
Sqon after the act was Ppassed, it was helq that
‘compensation was thereby authorized t, trus-
tees and other persons acting under willg in
respect of real estate, ag well ag to executors
in respect of personal estate, This bas always
been followed, and May now be regardeq as
the settled rale of the Court on thijg point:
:8ee Bald v, Thompson, 17 Gr. 167, 188,

I Grounds upon which COMPensation s
-allowed, or disallowed, — In considerj
what cases remuneration should be gy
At is of value to bear in mind the Congiders-
'tions which influenced the Court formeﬂy in
‘refusing any allowance, One, if not the prin-
-cipal consideration was, that the trustes mipnt
‘not make his duty subservient to his in 8
‘that he might not create work With whigp, 4o
‘charge and load the estate. If it wyq Consi-
-dered necessary to remove every tempt.,tion of
this kind, by refusing all payment for gych
‘work, it may fairly be argued that it Never
-eould have been intended by the Legis]“m
that the trustee should be paid whep he had
not done the work, or had done it i, such
& Way as to prejudice th
,himsgr_ prej © estate op benefit

- The statute means that for such popy
the duties as the executor has bessé’:t:;nh?:
-eare, pains, trouble and time UpoD, in yhe
Proper administration of the estate, he shall
Teceive reasonable compensation, When pe
'has neglected any portion of his dutieg, op has
-applied his care and pains in mal-adminigm,
tion, it would scarce be' asked that ip Tespect
*of it, however much trouble may b brogght
@pon him thereby, he should receive fny
wages or reward. The Legislature did pot
iintend that whep, an executor had beey, guilty
-of any misconduect he should be depriveq of
ANy remuneration whatever, even in Tespect of
those partial services which had been faithylly
tendered. The statyte evidently contempla¢es
anl indeed provides for Payment of wop) from
time to time. Looking to the iarge Powers
which this act presumes to compel defaulting
. trustees and executors to make amends for

g in
arded,

their misconduct, it would not have been con-
sidered necessary to deprive them, any more
than any other agent, of payment for what

had been well done: MeLennan v. Heward,
9 Gr. 279,

The compensation is for care, pains, and
trouble, and time expended : hence as a gene-
ral rule an executor should not be allowed
commission on sums which he hag not realised
and with which he is chargeable in consequence
of his neglect or other misconduct : Buld v.
Thompson, 17T Gr. 154, In respect of all
moneys disbursed by him, the executor should
bave his commission, and if disallowed by the
master the court will rectify his finding in this
respect: 1b. In no case will executors be
entitled to any allowance for services perform-
ed for the estate by another person who acts
gratuitously, unless it can be shewn that they
bad labour and trouble during the same time
in the management: Chisholm v. Barnard,
10°Gr. 479,

The misconduct of an executor may be
punished, not merely by charging him with
interest and costs, but also by the disallowance
of all compensation to him under the statute,
his right to such compensation depending
altogether upon the circumstances of the case,
having regard to whether or not his conduct
has been blameworthy : @ould v, Burritt,
11 Gr. 528. When an executor has retained
moneys of the estate in his hands, and has
been charged with interest and rests in pass-
ing his accounts, yet he will not be deprived
of his commission if he acted in the exercise
of his best discretion in keeping such moneys
in hand: Qould v, Burritt, ubi sup., and see
McLennan v. Heward, 9 Gr. at pp. 284, 285 ;
Landman v. Urooks, cited in 9 Gr. 285,

If the executor deal with the estate in s
manner not authorized by the will, but yet in
the event his dealings assume a shape sanc-
tioned by the will, a commission may be
allowed in respect of such transactions, if they
have been as profitable as if the directions of
the will had been strictly followed ; but if
less profitable, then no'commission should be
allowed : Thompson v. Freeman, 15 Gr. 384.

We shall in our next and last paper on this

subject arrange the remaining cases under their
appropriate heads. ’




