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ReceNT ENGLISH DECISIONS,

Courts of Equity will not permit the statute
to be made an instrument of fraud. Lord
Blackburn, indeed, says (p. 488) that he had
not been able to discover to his satisfaction
what is the principle which is involved in the
numerous cases in equity on the subject, but
the rest of their Lordships concur in the ex-
position of the law given by the Lord Chan-
cellor, (p. 475), which is as follows ;—“In a
suit founded on part performance of a parol
contracf, concerning land, the defendant is
really charged upon the equities resulting
from the acts done in execution of the con-
tract, and not (within the meaning of the
statute) upon the contract itself.  If such
equities were excluded, injustice of a kind
which the statute cannot be thought to have
had in contemplation would follow. Let the
case be supposed of a parol contract to sell
land, completely performed on both sides, as
to everything except conveyances ; the whole
purchase money paid ; the purchaser put into
possession ; expenditure by him (say in costly
buildings) upon the property ; leases granted
by him to tenants. The contract is not a
nullity ; there is nothing in the statute to estop
any court which may have to exercise juris-
diction in the matter from inquiring into and
taking notice of the facts. All the acts done
must be referred to the actual contract,
which is the measure and test of their legal
and equitable character and consequences.
If, therefore, in such cases, a conveyance were
refused, and an action of ejectment brought
by the vendor, or his heir, against the pur-
chaser, nothing could be done towards ascer-
taining and adjusting the equitable rights and
liabilities of the parties without taking the
contract into account. The matter has ad-
vanced beyond the stage of contract, and the
equities which arise out of the stage which it
has reached cannot be administered unless
the contract is regarded. The choice is be-
tween undoing what has been done (which is
not always possible, or, if possible—just) and
completing what has been left undone. The
line may not always be capable of being so

clearly drawn as in the case which I
supposed ; but it is not arbitrary oF un t
able to hold that when the statuté says pe
no action is to be brought to charge an)il has
son upon a contract concerning lan' ! harged
in view the simple case in which he1s ¢ hich
upon the contract only, and not that 10 cub
there are equities resulting from res gtsldi
sequent to and arising out of the contrac ;.
long as the connection of those 7% gestwmere
the alleged contractdoesnot dependupo® nfer
parol testimony, but is reasonably ¥ be s
red from the res gestw themselves, justice ® o
to require some such limitation of the 3 < an
of the statute, which otherwise interpose” .y
obstacle even to the rectification O
errors, however clearly proved, in :m
conveyance, founded upon an unsign
ment.”

In the light of the above it is easy
stand the remark of Lord O’Hagan,
that an erroneous course had been 2 €
the argument in the case, inas‘muCh. as c
stead of seeking to establish primar'll)’v?u
performance as must necessarily imp:y Jing
existence of the contract, and then Procee r O
to ascertain its terms, it reversed the Ord?d by
the contention,” or, in other words, 5 2! pell
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the Chancellor in our recent case of C% pha'
f mars
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executé
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v. MecKerricher, the proper order 0
ling the evidence is first to prove th,een
performance in order to let in parOl evl en-
of the agreement which is sought t©
forced.

PRACTICE—PETITION FOR SPECIAL LEAVE TO APP?A;“ a
Lastly must be no iced the caseé of ¢4
Central R. Co. v. Murray, where leav® the
sought to appeal from the judgment 01833'
Supreme Court of Canada, of May 17>

the

n
and leave to appeal was refused © cases
ground that the questions raised In the fact:

involved no issue except an issu€ O'nt
‘Their Lordships also lay down the rule! the
case that a petition for leave to apped” - ctlys
Privy Council must state fully, but succi?
the grounds upon which it 1s based- I
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