
32 THES ON TARIO WRZKL Y NOITES

'Motion to qusl the. conviction of the. defendaint by tiie Police
Magstraiov for tiie City of Ilamnilton for the. offence of unlawfully
keeping intoxicating liquor for sale, %ithout a license, contrary to
the proisions of s-ec. 40 of the, Otiro Temperance Act.

M. J. (YRailIy, K.C,, for the. (Vefndanit.
Eclward Bayly, XCfor the. Crown.

O zJin a written jugmannt, said that the. two sulystantial
grounda4 upon wiiich it wiLa sougbt Vo quishl the. coniction were:
(1) that theno vtL rio evidenre to support it; and (2) that the.
miagistrat. imrorerlyý admitted irrelevant evidenca, wbicii affect«d
his Iudpnent, to tiie prejudie., of the. accused.

Tiiere w". ample evidence that the. acused had strong beer
upIoII bi xemm h. adniittod that h. iiad sevrsi bottias, but
said t hat t h. vwe re for iii. own privat. use. Thar. was, tii.r.fore,
evidenca. Constituting prima facie proof of guilt upon a charge of

It va8 contend.d that pomseion of liquor could not b. treat.d
as prima fadae proof of gitt unlets the. liquor was found upmn a
searcli made undevr a seayci-warrant issued und.r sec 67. If
that sec.tion ware th(. only one wich created the. prumption of
guilt upon)i proo)f of powflon, this argument might bav. sorie.
fora.. The. concluding words of ec. 67 and the. provisions of sec
88 ov.rlap; but to give efaeci Vo the argument now advanred woluld
b. Vo nullify Ille affect of sec. M8 compketely.

TeeWas suficiant prima facia evidence of *os,é,on upon

It was urgad that, wiiere the preaumption of guilt is mat by
evidenco, (of the. acaussd or bome one else> tending Vo rebuit the.
prasumption, the. mgsrt's decisioxi is open Vo raview upon a
motion to quash: Rex v. Covert (1916), 29 Can. Crim. Caa. 25,
aid Rex v. Barb (1917>, 28 Cari. Cuim. Cas. 93, Alberta capes.
Tiiose derisions ara ini direct confliet with the. Ontario caesof
wbkinhl Rvx v. Le Clair (1917), 39 UL.R. 436, is an example. The.
Iaw on) t1ls IXoint, im toc> wiý-sett lei in thisi Province Vo 1bava roomn
for anly quas-tion except tri soine bilier Court.

In ifl ca o f snrryconiction where it ila cicar that the
aeculýS(>d bais not biad a fair trial or th ii. m strate's itudgiit ba
p'roeoeded4 tpon grounids that are irtop-er or unfair to tue aecused,
ti14- covcilaopeni Vo ni

IV %%as tsaid that thi. fact that drunken moen iiad been sesa
cointg front tii. place theti liquor wius found wa-s not relevanit
Vo) tiw issu., anld, havin1g 1(4-11 miitted, iit hava aiff(eated tii.


