
SMITH v. MATTHEWS.

moie to pay plaintiff, ani that lis agents said they did pav
hlm.

'lhle motion being made late (forsufficient reason.) and
the action being on the list for trial, defendant also moved
for a postponement of the trial.

W. IL. Blake, K.C., for detendant.
J. E. Jones, for plainiff.

TE- M-ASTER :-.As at present advised, 1 do flot think it is
open to plaintiff to object to, the issue of the third party no0-
tice. But I would require further con.sid-eration before ex-
pressýing a positive opinion on the point.

A1-suxing that plaintiff ean be heard at this stage, 1 still
think the order should go. It wîll not, however, hoe consid-
ered as res judicata as against the third parties.

M1r. Jones con tended that this w-as not a case for any relief
over to defendant as against lis own agents. Hie argued that
if plaintiff proved lie had not been paid, then this miglit open
the aecounts between defendant and his agents, which, were
seted be-tween them nearly 4 years ago. This, hie said,
bhewed that there was no ground for third party procedure,

mnder TMil1er v. Sarnia Gas Co., 2 0. L. X. 546, as, if the
accounits were taken, there might lie a larger balance shewn
to ho d ue to defendant. That, however, was an action of tort,and it iniglit well be that the corporation, if liable te defen-dazit8, would have to pay damages which weuld ho far inexcs of what plaintiff might recover from the gas company.

Rere the action is not of that character. The only issue
asbetween plaintiff and defendant is payment or not. De-

fendant says lie gave the money to hie agente, and they re-
prusented te hima that plaintiff had been paid.

In this state of affaire it seems that defendant has prima
fà.eie a riglit te relief over against hie agente, within thetems of Rule 209, and ie entitled te have them bound by thereeuit of plaintiff's action againet him as their principal. Ifplaintiff recovers anything against defendant, he will bie en-
titied te judgment against them for thaft saine ainount on
proef of bie case as against them.

1 refer te Wade v. Pakenham, 2 0. W. R. at p. 1185. I
soe no reasen te, recede from what I there Paid'was the test of
the proper application of the Rule, and I think this caseoe withini the right to " indemnity or other, relief over.*"


