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iridebtedness. Unless this is done, the creditor
iIIust be taken to have accepted the cheque in

paynient of the debt, and the debtor is dis-
charged.

Judgment of the First Division Court of
Wentworth affirmed.

E. Martin, Q.C., for the appellants.
John Crerar, Q.C., for the respondents.

Prom STREET, J.]
H-UNTINGDON v. ATTRILL.

[Jan. 13.

Ju1dgnzeni' Foreigýn Iudo ment--Pentalty--A c/ion

/0 e1ýfortee.

The Courts of this Province will not indirectly
enforce the penal laxs of a foreigo country by
entertaining an action founded on a judginent
Obtained in that foreign country in a penal
action.

The court being divided in opinion as to the
Penal nature of the judgment in question the
appeal wvas disrnissed, and the judgment of
,STREET, J., 17 O.R. 245, affirmed.

N. Kingsmill and H. Symons for the appel-
iant.

Mc1-Carîzy, Q.C., and A. R. Greelmnan, Q. C., for
the respondent.

[Jan. 13.

BLACKLEY V. KENNEV (NO. 2).

.SÎle/Y- Exending~ tine -L)isclizarge-No/ice of

sZure/ysIllý.

This wvas an appeal by the plaintiff from the
iudgrnent of ROBERTSON, J., reported 19 O.R.
169, and came on to he heard before this court
(HAGARTY, C.J.O., BURTON, OSLER, and
M4AcLENNAN, JJ.A.) on the 29th of May, 1890

-lYlesuworti, Q.C., and W Macdonald, for the
'ippelIant.

A~. G. GaIt for the respondents.
The facts are fully staîed in the report of

the case below and in the reports of previnus
aPPeals to this court, 16 A. R. 272, and 16 A.R.
522.

The court allowved the appeal with costs upon
the ground (flot taken in the court below) that
as there was no evidence wîîatever of the plain-
tift's knowledge of the covenant under which the
alleged suretyshîp arose, and as he had no
reason to think that the relation of principal and

stiietY existed, his dealings with the debtor did
not Work a release, assuîning that that relation-
Shlp did exist.

F~ront STREET, J.] [Jan. 13.

GiBBONS V. MCDONALD.

Asszý-nmn/s and Prefere)lces-BalkriiP/eY and

inso17vency-R. S. 0. (1887), c- 12., s. 2.

A security for a pre-existing debt, given when

the debtor is in insolvent circumstances, cannot

be impeached, though working a preference, if it

has been taken in good faith and without know-

ledge of the insolvency.
Johinson v. Hoýe, 17 A.R. io, and Moisons

Bank v. HIfa/er, 16 A.R. 323, and in the

Supreme Court (not yet reported) considered.
Judgment Of STREET, J., 19 O.R. 290,

affirmned.
Moss, Q.C., and Hayes, for the appellant.

Lasli, Q.C., and Mabee, for the respondent.

Front Chy.D.] [Jan. 13.

S1131ALD v. GRAND TRUNK RAILWAY CO.

TREMAYNE v. GRAND TRIJNK RAILWAY CO.

Riai/ways-Level Crossings-1)ifeci in cons/ruc-
tinTrsassers - Négligernc-1a -esi'C

New trial.

Where a railway company in constructiflg

their railway cross an existing highway in a

diagonal direction, leaving the road-bed of the

line sonse feet below the level of the highway,

they exceed their statutory powers, and are hiable

to indictrnent. They are therefore trespisscrs.

ab init/b and chargeable with ail injuries result-

ing even indirectly in consequence of the danger-

mis condition of the highwvav to those lawfully

using it, and this liability attaches to a company

operating the line who have flot themselveS

been concerned in the original improper con-

struction.
Rosenherger v. Grand Trunk le. W Go.. 8

A.R. 48-2, 9 S. C. R. 311, considered.
Judgment of the Chancery Division, i9 O.R.

164, affirmed, BURTON, J.A., dissenting.

McGarIzy, Q.C., and W Nesbiti, for the

appellants.
Slzefiey, QGC., and S. W Burns, for the re

spondents.

From County Court, York I[Jan. 13

RADFORD V. MACDONALD.

Evideni, e-E.xecutor and adminis/rator-Cor-

robo ration-R.S. O. (1887), C. 61, s. 10.

To enable an opposite or interested party to

recover in an action against the estate of a
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