
bJy, if the poorer
Ulbueii exercised in
no question wimld

|a&8uii)pti(tns. But
A«lniini8tratii)ii of
'879," came into

id made strung pro-
their cliief provis-
i 'iy the Dominion
'ity wliich they do
'ta was to split up
ducted each before
districts, and re-
ation of the local
le Judicature Act,
I, as an obligation,
judicial duties we
in our discretion
nfederation). But
the "Mining Act,
ould have to pcr-

'4 the duty (,f cul-

>g for the 8aino
that if the Local

t Judge the duties
y impose, and has
'Id Commissioner;
auth(jrity to iu)pose
rovince, judicial or
IS c(pially imposed
[for gold mining is
of holding mining
lys excepted.) All
^'ether. If any one
and to cany with
usiciis, or some of
nd Hatly refused to
inpelled the Judges
d to look into the

tatutes created by
^, at least in the
the attention of

ilin vs. Langloisin
jlonial Parlianien-
id CooIey'sConsti-
ere brougiit to our
IS, even had there
ider their validity
lould be ashamed
nio to see more
iver been c; lied
over since 1872

K

11

I have more or less closely expressed similar views, nor have I stood
alone. For instance, ever since 1870 the Judges of the Supreme Court
have insisted upon the two main positions on which Valin r.s. Langlois
And Leprohon v.t. City of Ottawa were afterwards determined, and that in

the most practical way; we rejected the demands of the Provincial tax-

gatherer when he endeavored to levy incom(!-tax on our jmiicial salaries;

and we took among other grounds the following: Ist. That we were
Dominion oflicials (afterwards so implied, necessarily, in Valin vs. Lang-
lois.) 2nd. That the local Legislature had no power to tax Dominion
•alaries (afterwards so held in Leprohon's case.) And though the tax-

gatherer twice, or thrice I think, repeated his demands, the Government
never attempted to enforce them. This, however, was only a passive

resistance, though very clear, and acijuiesced in. Again, if I may refer

to a matter entirely personal to myself, when I had occasicjn to apply for

leave of absence in 1874, 1 applied to the Dominion Government, as

being a Dominion officer; sending my application, of course, through the
hands of tlie local Executive. And though that was opposed l)y

the local Executive, who insisted that they alone had tlie power
to grant or refuse leave, and declined to forward my application, and
although, in order to save time, I complied with their wishes on that

occasion, yet I felt bound to offer apologetic explanatiims (which were
graciously accepted) to the Dominion authorities at Ottawa; and my view
was upheld there, and the local Executive were informed to that effect;

and now, when a Judge desires leave, he applies to tlio Dominion
authorities alone. Of course, they receive and consider any report
which the local Executive may think proper to make as to the local con-
venience of the leave; but the Dominion alone grants or

•refuses leave. How can they have this power, if the Judge is a
purely Provincial officer ? So that the local Executive is not without
notice of the views expressed to-day. Still, if it had been merely the

Judges who were personally inconvenienced by recent legislation, matters
might never have come to an issue. But what has brought this question

at length into serious argument and necessitated the expression of a

judicial opinicm by us is the recetit Act of the local Legislature, by which
suitors are debarred from having any nisi priu.t decision reviewed except
at intervals itf a whole year. And in the examination of the question

whether such a denial, or at least delay, of justice is within the competence
of the local legislature, principles must be laid down which no doubt
desJ with an imi»ortant f)ortion of the local legislation here within the

past few year.1.

Mr. Justice Cooley in his treatise on Constitutional Limitations (page

195) says: "A judge, conscious of the fallibility of human judgment,
*'will shrink from exercising this power of declaring an act of the legis-

"lature void, in any case in which he can, conscientiously and with a due
"regard to his duty and > fhcial oath, decline the responsibility. * *

"But when courts are required to enforce the law as it stands on two
"statutes, one local, the other paramount, they must enforce the latter

"whenever the local law comes into conflict with it." Elsewhere he says

that "the jurisdiction is only to be undertaken with reluctance, and will

"be left for consideration until a case arises which cannot be disposed of

"without considering it, and when consequently a decision on the point

"becomes unavoidable." (page 199) But when it becomes necessary to

decide on the unconstitutionality the court cannot refuse to do so.
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