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426 and the C. L P. Act, scc. 268, hns made !
no change in the law in this respect: it does
declare what acts shall be a seizure, but it does
pot confiue it to these acts only, nor does it as-
sume to alter the law as it stood before. The
writ was properly assigned by tho old to the
new sheriff, which the latter wag bound te com-
piete, and the phintiff was entitled to rule the
sheriff to rcturn the writ.

C. 8 Patterson for the gheriff,. —The plaintifi’s
writ was never properly acted on by the old
gheriff. There can be no seirure of lands now
but by an advertisement in the Guzette, and all
the ndvertisements should be completed before
the expiry of the writ, which was not the case
as to the plaintiff’s writ. And so, nlso, as the
wivertizement is the seizure, the discontinuance
of the advertisement ia an abaudonineut of the
seizure; there should be regular adjournments
to preserve the lunds in the custody of the law:
McKer v. Woodruff, 13 U C. C. . 683; Murr
v. Munro, 23 U. C. Q. B. 139; Impey on the
Office of Sheriff, Edn. 1817, ©u. 90. The present
gheriff should not have been ruled: The Ay v,
The Shertff of Cornwall, 1 T. R. §52.

A. Wirsow, J.—The plaintiff’s writ of fieri
Sarws against lands, which issued ou the 30th of
August, 1861, was in full foree by rencwal until
the 13th of August, 1863 The defendants
lands were advertised as seized by publication
in a local paper on the 17th of June, 1863, and
in the Gazerte on the 25th of July, 1863: these
advertisements did not specify the plaiutiff’s
writ, but described the seizure ag having been
made upon the writs only of the Commercial
Baunk. This latter circumstance has been deci-
ded to be of no consequeuce, for, as it is o seciz-
ure, it is a seizure under all the w .8, according
to their priority, which the sheriff Lias then in
his hands to be executed, This may be, perhaps,
on the priuciple, that it is not what the sheriff
‘*declares. but the authority which he has, 1hat
is hi justification: Crowther v. Rumsbotiom, T
T. R. 654,

The adverticements were first made while tho
plaintiff's writ of flert fucws was in full epers-
tion : the adve-tisements were, thercfore, in law
a seizure under his writ,

The former -benfl, then, on the 20th August,
1863, a tew days only after the expiry of .he
plaintiff’s writ of fieri fucias, returned the writ
that he had ¢“lands on hand,” &e. This, it is
contended, he cou'd not do, in addition to the
fact that be had not advertised in the name of
this writ specially, because all the necessary ad-
vertisements had not been made before the time
the writ had expired; but we think there is no
force in this objection : & seizure of guods made
at the last moment of the operation of a wnit
against goods would bo a valid inceptivn of exe-
cutinn to enable the sheriff to complete the writ
after it had expired. Itis not necessary that all
the advertiseraents should have been completed
of a seizure and intended sale of lands before it
could be held that these lands were seized. There
are numberless answers to the validity of this
ohjection ; but the statute itself is very plainly
expresgsed upon this point: ¢ The advertisement
* % x during the currency of the writ * #

shall be deemed a sufficieut commencement of

the execution to enable the samo to be completed
by a sale aud conveyance of the lands ufter the
writ has become returnable.” It is tho ** com-
mcacement”” of seizure that is the important
net, for that commencement is the sazae; nfter
that the advertisement is continued, not for the
purposee of scizure but of sale, an.d after that,
by reason of such commencement, the execution
may be completed by sale and conveyance,
‘tafter the writ hag become returnnble.”

We see no objection to the return which the
former sheriff has made to this writ of ¢ lunds
on hand,” and we see no other return upon these
facts which he could properly have ma.le to it.

The plaintiff upon this return issuel the ven-
ditioni exponas and  fu. for residue, on the
10¢h of November, 1863, and delivered it to the
sheriffl on the 16th of the same month. In
strictness it was not necesaary, for the mere
purposo of a sale of the lands, to issue tho vrn-
ditioni exponas at all, as the sherff could, as
well without it as with it, have proceeded to seil
the lands then io his hands.

The day of sale, which was fixed for the 12th
September, 1863, was allowed to pass without a
sale, or an attempt to sell without any adjuurn-
ment being made of the sale; and so matters
remained uotil the ven. ex. was transferred hy
the old to the new sheni{, on the Oth May, 1851,
and until the new sheriff, on the 18%th June,
thereafter, advertised the lands for sale, unlder
the plaintiff's writ of ven. ex., on the i0th Sep-
tember following: and it i3 contended that he-
cause no sale was made on the 12th Septemher,
1863, the day appoiuted, atd no adjournment
was made then of uny intended sale, that tho
whole proceedings by advertisement, and the
first result and effects of them, fell utcerly
through—that the seizvre ceased, and the Innds
were in effect abandoued ; but that, as we thinb,
is to confound the preliminaries of a sale with
the act, fact, and object of a seizure,

The s.izure has been made or has been evi-
denced by the advertisement: it does not cease
to be less a seizure becnuse the sheriff has acci-
dentally omitted to continue the notice that he
will sell the lands on a particular day, or beenuse
the printer has forgotten to publish 1t, or because
the newspaper or Gazette may, from fire, fuilure,
civi] commotion, or any other of the muny ¢uusey
that might be mentioned, been suspended or Jes-
troyed.  This would lead to the most serious and
obvious evils, and would in some of these instan-
ces be making superior agency and inevit(hle
accident the offence, 1ather than the escuse, of
the person who was alone injured hy it.

The difficulty, no doubt, srises from the fact
that the seizure of lands cannot be so viwhly
aud tangibly made as of goods, nor so viably
and tangibly abandoned ; aund although na posi-
eive rule car be laid down as to what shall
constitute an abandonment of lunds once seizel,
fur it must be a matter of fact arising very
much from intention, we are quite satisfied that
the non-adjournment of the intended sale on the
12th September, 1863, aud the publication of o
new and apparently unconunected notice with the
furmer one, made in the June afterwarly ure
uot such facts which coonstitute necessattly und
conclusively an abandonment of the seizure,
which was lawfully made under the zi. fo.



