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°°ntl;?nit§:vnshlp of D., in the Couaty of P.,
o be knob fifty acres more or less, but he is
Mmag, TVl:.ﬂ as a sober, steady and industrious
Petioq of ﬁn‘dly, If, at any time during the
O my ey ve years aft‘er my death, it appears
Said g0 ecutors hereinafter named, that my
Power tc;J., does no.t remain sober, I give them
o suc, sell ?.nd dispose of the said property
seem charitable purposes as to them shall

Hd;neet.”
good ;;I;ihat the power of sale in the will was
°‘1y’is the}t the certificate of title could
Sue subject to such power of sale.
ment, for the petitioner.

Divisional Court.|

Can
ADIAN Lanp, ETC., Co. v. TOWNSHIP
oF DYSART.

48845
Sment — Fuvisdiction of Court of Chancery

Y0 entertq; 7 ur
tain action without appeal
R ppeal from Court

Onja[{ appeal from the judgment of FErRGU-
A the,D.i,v;n' this action (reported ante p. 76) to
the jsl:;nal Court, the Court was divided
Sustaineq. gment appealed from was therefore
P
ee;n?:‘;b, C.—The c!aim of the plaintiffs to
3°1uter erence of this Court is not one of
iscretio right, but one resting on judicial
exercisedn’ -and .theft ‘dlscretion was rightly
Stipeng; n d_lsmlssmg the action. The
N mata:ry magistrate has power to deal with
anner ers in question in the most ample
of lange hThe statute intends that the value
Tities shall be ﬁx‘.ed by the municipal auth-
een ;xailnd not until all statutory means have
thig Cou austed .should recourse be had to
Citeq forrt for.rehef.. No authority has been
Dpellate Tf-kmg this Court subsidiary to the
Making 1t ribunal created by Parliament, and
Ppealy l}ndertake the duty of disposing of
Stipey diwhlch could be effectually done by the
efendy a:y magistrate. As to costs the
emu:-lrs are to blame for not having placed
preliminaer on thfe record, and so had the
© trig) ry question of law decided before
withhold’ and they should not be allowed to
Whicy, my %;1 demurrer and reap large costs
ad by thg it not have been incurred if they
eir pleadings notified the plaintiffs

_determine.

LMafch 21. )

that they would object to the plaintiffs’ right
to litigate. The costs of the motion for injunc-
tion should be given to the defendants, and
further costs should be given thereafter as if
the defendants had “successfully demurred ;
and the costs of this appeal are to be given
to the defendants.

Pey ProuDFOOT, J.—The special act for the
territorial division of Haliburton, R.S. O.c.
6, sec. 23, gives an appeal to the stipendiary
magistrate against any decision of the Court of
Revision. The action of the Court was a
mere travesty of a judicial proceeding. The
function of the Court was judicial, to hear and
The action of the Court in decid-
he only evidence given

ing in opposition to t
tablish that the

before them appears to es
whole was a fraudulent arrangement by the
members of the Court of Revision. To
give the stipendiary magistrate jurisdiction
the Court of Revision must have given a
decision. The admission that the action of the
Court was fraudulent, in effect determines
that there was no decision. A judgment is
vitiated and void from the corrupt and fraudu-
lent acts of the litigants, and a litigant has
much more reason to complain of an unjust
judge than he has of an unjust antagonist. It
was not intended by the legislature that it
should be the duty of the stipendiary magis-
trate to enquire into fraudulent proceedings
of the Court of Revision, but to consider
whether an honest decision was to be revised.
In the case of an alleged fraudulent judgment
the jurisdiction of the Superior Court is not
taken away. The stipendiary magistrate’s
jurisdiction is confined to an appeal from a
decision. '

If this Court has jurisdiction, as it certainly
has where the acts complained of are vitiated
by fraud, we cannot refuse to entertain the
suit because the plaintiffs may have another
and perhaps a more convenient remedy.

I agree with the Chancellor as regards the

costs.
S. H. Blake, Q.C., and Cassels, Q.C., for the

plaintiffs.
McCarthy, Q.C., and Hudspeth, Q.C., for the

defendants.




