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of the township of D., in the County of P.,

CtO be l fifty acres more or less, but he is
t eknown as a sober, steady and industrious

r4an Thirdly, If, at any time during the
Period of five years after my death, it appears
to rray executors hereinafter named, that my

8.id son, J.-, does not remain sober, I give themn
POwer to seli and dispose of the said property
for sucli charitable purposes as to them shall
seern rneet"e

1.ted, That the power of sale in the will was
90,and that the certificate of title could

0J4y issue subject to sucli power of sale.
Clemlent, for the petitioner.

Jàý1iinal Court.I 1LMa rch 21.

CA114DIAN LAND, ETC., Co. v. TOWNSHIP

OF~ DYSART.

d4sSessm4ent -Jurisdiction of Court o] Chancery
lo entertain action without appeal from Court

Of Revision.

onan appeal from the judgment of FECRGU-
81 'J., in this action (reported ante P. 76) to
'le Iivisionaî Court, the Court was divided

'aQd the judgment appealed from was therefore
Blstained.

tPer BOYD, C.-The dlaim of the plaintiffs to
tle ifiterferen*ce of this Court is not one of

aLbSolute riglit, but one resting on judicial
serè"tion, and that discretion was rightly

'eeercîsed in dismissing the action. The

atPendiary mnagistrate has power to deal .with
the ratters in "question in the most ample

41arjner. The statute intends that the value
of laIlds shaîl be fixed by the municipal auth-
Orities, and flot until all statutory means have

thi8 exaute should recourse be had to
t"Court for relief. No authority has been
'etdfor mnaking this Court subsidiar>' to the

appellate tribunal created by Parliament, and
n1aking it undertake the dut>' of disposing of

"PPealls Which could be effectually done by the
etipendiar>' magistrate. As to costs the

defendaInts are to blame for not having placed
ederniurrer on the record, and s0 had the

thel'ranar>' question of law decided before
th raand t'bey should not be allowed to

Withhold a demurrer and reap large costs

'hich 'flIght flot have been incurred if they
4dby their pleadings notified the 'plaintiffs
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that they would object to the plaintiffs' right

to litigate. The costs of the motion for injunc-

tion should be given to the defendants, and

further costs should be given thereafter as if

the defendants had .successfully demurred ;

and the costs of this appeal are to be given

to the defendants.
Per PROUDFOOT, J.-The special act for the

territorial division of Haliburton, R. S. 0. c.

6, sec. 23, gives an appeal to the stipendiary

magistrate against any decision of the Court of

Revision. The action of the Court was a

mere travesty of a judicial proceeding. The

function of the Court was judicial, to hear and

determine. The action of the Court in decid-

ing in opposition to the only evidence given

before them appears to establish that the

whole was a fraudulefit arrangement by the

members of the Court of Revision. To

give the stipendiary magistrate jurisdictiofl

the Court of Revision must have given a

decision. The admission that the action of the

Court was fraudulent, in effect determines

that there wvas no decision. A judgment is

vitiated and void from the corrupt and fraudu-

lent acts of the litigants, and a litigant has

inucli more reason to complain of an unjust

judge than lie has of an unjust antagonist. It

was not intended by the legisiature that it

should be the duty of the stipendiary magis-

trate to enquire into fraudulent proceedings

of the Court of Revision, but to consider

whether an honest decision was to be revised.

In the case of an alleged fraudulelit judgment

the jurisdiction of the Superior Court is not

taken away. The stipendiary magistrate's

jurisdiction is confined to. an appeal from a

decision.
If this Court lias jurisdicti0fl, as it certain>'

has where the acts complained of are vitiated

by fraud, we cannot refuse to entertain the

suit because the plaintiffs mnay have another

and perhaps a more conveniefit remedy.

I agree with the Chancellor as regards the

costs.
s. H. Blake, Q.C., and Cassels, Q.C., for the

plaintiffs.
McCartky, Q.C., and Hudspeth, Q.C., for the

defendants.


