
OLDS v. OIVEN SOUND LUMBER CO>.

530.29, leaving a net balance due the plaintiff eornpany of
$4,776.37, which should bear interest at the rate of six per cent.
froin the lst October, 1909. Each party having in part suc-
ceeded in its contentions, and an indulgence having been
granted to the plaintiff company by a postponement of the trial,
there should be no costs to either party. C. A. Moss and
Featherston Ayleswor-th, for the plaintiff coiipany. W. N.
Tilley and W. M. Crain, for the dlefendant eomapany.
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('outract -Manu factutre and Detivery of Lu mber-Sýhîpment
-Payment for Luniber Delivered-Inspection of L umLu ) r-a..
terest.] Action by the vendor upon a contract for the sale of
lumber. Certain lumber had been delivered and paid for; other
lumber had been delivered and not paîd for; other luinlw.r had
been tendered and refused. No dlaim was inade Iby the plain-
tiff save for the price of the hiniher deliveredl and flot Met paid
for. The defence was, that the eontraet ealled for the delivery
of the entire quafltity, and that, the vendor not having delivered
aIl, the puirchasers culd keep what they had without payment;
and the defendants conterclaimed damages for fadinre to de.
liver and also for the delivery of inferior lumber. The learned
Judge finds that the plaîntiff was ready to deliver and flot in
defauit; that the whole run was sold at one price, and the hest
had not yet been delivered; that part of the lujuber was, at the
time of the contract, inanuifactured and ready for shipment, but
part was in the log and required time for manufacture; that the
manufactured lumber was onie lot, the luinher to be inanu.
factured was a second lot, whicb îndîeated that "shllýiipet "
and "delivery" were not used in thé, agreement as meuaning the
saie thing; that an inspection made by an inispecter agreed
upon was conclusive on the parties; that the elaimi for damnages
for failure to deliver had no foundation; that the defendfants
should pay for the himober received at the vontrai-t-prif-e, les
$500, an- aliowance made hecause the lumber suippliedl was b)e-
low the average of the entire run; and that thie dIefendianti
should pay interest froin sixty days f roin shýipmenit ami the* costs
of the action. Judgment accordingiy. J. 11. Ilodd, for the plaiin.
tiff. W. H. Wright, for the defen danti.


