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31cKENZIE v. ELLIIOTT.

ig UQntractParoi Modification of WVrîtten Agreeme n-
ide nec-Onu is-Allowance for Materials - Services of,
chileet-Quantum Meruit-Appeal on Questions of Fact
Furtker AIppeals--Judgment Disposing of Action without
fere%,ce 1'ack-Costs.

>eal by the plaintiff f rom the order of a Divisional Court,
N. 1083, aiffrîuing the order of BoYî,, C., 2 O.W.N. 1364,
aside the report of the Master in -Ordinary.

appeal was heard by GARRow, MACLARN, MEREDiTH, and
JJAand LENNox, J.

ellmlruth, K.C., and W. Mulock, for the plaintiff.
W'. Anglin, K.C., and J. Shilton, for the defendant.

IEDiTii, J.A. :-Tiere is, of course, no law against an ap-
a case which lias been determined upon the eredibilîty of
e; an appeal lies in sucli a case just as mnueti as in any
ind it is nlot only the right but the duty of an appellate
to hear and duly consider sueh an appeal; the exception
general provisions giving a riglit of appeal 11n cases~ not
y a juiry, is, generafly speaking, only of niatters in the
ocn of the trial Judge or judicial ofiler; as to them it is
Jy provided that there shal lie no appeal except by leave.
it is quite obvious tliat where the findings depend alto-

upon the credîility of the witnesses, and there is nothing
cate that thie parties liave flot liad a full and fair trial,
'eal would be liopeless, because those wlio hear and see
tnes have so mucli better opportunity for formaing a
iidgment uipon 8uch a question.
es of that kind, howeverare few and far between. (Jir-
iitial evidence enters very largely into almost ail cases;
regard to the probabihities arising from sueli eireum-ii
a court of appeal sometimes lias advantages which a

imdge had i'ot.
q cage L% very plainly not one0 depending altogether, or
ig lik. altogethor, upon the credibhity o! the witnesses;
-ted Iaster did not 80 treat it; and, if he fiad, would have
bis view was that he muet look at the "surrounding cir-


